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of Insurance Agents— 


Fire Insurance 


Charles W, Tye, of Joseph Froggatt & 


Company, Newark, New Jersey. 


| Reporting to our readers this month is | 


oe PROPER HANDLING of fire in- 
surance coverages is a most important 
function of an insurance agent. In order to 
adequately service the needs of the insuring 
public, the insurance agent should have know]- 
edge of some of the legal ramifications and pit- 
falls involved. Before 
the recent cases, the 
list of matters which 
clearly understand: 


(1) The mere issuance of policy 
insurance will not insure coverage unless 
the insured possesses an insurable interest. 
This is a fundamental principle of insur- 
ance, and the courts will not enforce col- 
lection unless an insurable interest is found 
to exist. An “insurable interest” is an 
terest of such nature that the possessor 
would be financially injured by the oc- 
currence of the event insured against. This 
principle, as a matter of public policy, has 
been adhered to more in fire insurance 
than in any other form of insurance. In 
fact, the New York standard fire insurance 
policy states that the insurance may not be 
for more than the extent of the interest 
of the insured in the property. Other forms 
provide that the extent and nature of the 
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insured’s interest must be stated in the 
policy unless he is the sole and uncon- 
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ditioned 
themselves 
this regard. 


owner. 


with their local state 


(2) A fire insurance contract covers onl 
“hostile” fires, as distinguished from s 
called friendly fires. There is coverag: 
from a hostile fire if the fire is the direc 
or proximate cause of the loss. It shoul: 
also be noted that negligence (unintei 
tional) of the insured is not a defense 


fire insurance coverage. There is, howeve 
a duty imposed on the insured to exerci 
all reasonable means to preserve the proj 
erty from damage by fire. 

(3) Asa rule, unless the policy is “valuec 
the insured is allowed to recover no mo 
than the actual value of his property at tl 
time of loss. The courts have placed var 
ing interpretations on the words “actu 
value” or “actual cash value.” There is 1 
hard and fast rule which can be applied 
all cases. The two most common interpr 
tations are 
promulgated in McAnarney 7 
Insurance Company, 247 N. Y. 176. 
the court of appeals 
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Agents should familiariz& 
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market value and the replacement-cost-less- 


depreciation rule, and said: 

“Where insured buildings have been de 
stroyed, the trier of fact may, and shoul 
call to its aid, in order to effectuate com 
plete indemnity, every fact and circun 
stance which would logically tend to th 
formation of a correct estimate of loss. |] 
may .consider original cost of reproduction 
the opinions upon value given by qualifie 
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1ich may have been made by the assured; 
ie gainful uses to which the buildings 
Right have been put; as well as any othe: 
mct reasonably tending to throw light upon 


fe subject.” 
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-r., : ; 
‘Thus, under this rule, the insured is en- 


. 

Stled to be put in as good condition, insofar 
<3 practical, as he would have been in had 
= fire occurred. See, also, Butler v. Aetna 
Sisurance Company, 64 N. D. 764. 


a ae! 


course, less 


y The replacement rule is, of 
SNexible, but in those jurisdictions where it 
* followed, it is more readily possible to 
¥stimate accurately the value of the prop 


Saty at the time it is insured. 

s , : 

% (4) Partial losses are most important, 
Since today it is unusual that there will be 
¥ total loss. It is important because th« 
Swinsurance clause becomes operative. Thx 
gurpose of this clause in the policy is to 


mpel the insured to carry an amount of 
nsurance at least equal to a certain pei 
Yentage of value, usually 80 per cent. Som« 


‘}tates do not permit use of the coinsurancc 
lause the insured requests it in 
riting the rate is reduced. Agents 
should inform their insureds of the potential 
ffect of the coinsurance clause in order to 
oid embarrassment in the event of a loss 
lhe application of the clause is clearly set 
th in the case Pearl Assurance Company 
». Hartford Fire Insurance Company, 2 Frei 
wD CASUALTY CASES 266, 239 Ala. 515, 195 
So. 747 (1940). See, also, Aldrich v. Great 
{merican Insurance Company, 186 N. Y 
upp. 569. 


unless 
and 


(5) In states which require the issuance 
fa valued policy, a duty is imposed on the 
isurer to examine and value the property 
efore issuing a policy. The agent should 
ssist in arriving at a fair value since fail- 
ite to do so will result in the insurer being 
able for the face amount of the policy in 
ase of total loss. 


(6) In the case of large risks, the agent 
hhould be alert to changes which might 
fect the rate. For example, in outlying 


ections, changes in fire department servic« 
t water supply could have a material effect 
n the Similarly, the 
nultiple-occupancy buildings should report 


rate. owners Ol 


my changes in tenants because certain 
fr occupancy could 
the rate. 


ypes of increase or de- 
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(7) Knowledge of binder authority is 
most important. The binder should contain 


elements of a the 








the essential contract: 
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THIS ISSUE IN BRIEF 


As you read this issue you will learn 
that: 


the life underwriter may discuss 
with a policyholder or prospect all 
matters pertaining to his estate, in- | 
cluding calling his attention to ap- | 
plicable legal problems, solely to 
demonstrate the compelling necessity of 
getting his affairs in proper order. 
Page 647. 


the use of the declaratory judg- 
ment procedure must be decided upon 
only after careful consideration of 
the individual the light of 
the law of the particular jurisdiction. 
Page 655. 


case in 


the garage lia- 
| bility policy allows a wide choice or 

selection of both coverages and divi- 
Page 668. 


the design of 


sions of hazard. 


the legal consequences of the 
sale of food which is misbranded | 
under the Food, Drug, and Cosmetic 


Act are similar to those of a sale 
of adulterated food. Page 681. 
in New York the law now per- 


mits the use by an independent in- 
surer of all supporting information 
filed by a rating organization and the 
rate filings themselves. Page 690. 
there is no principle of common 
law which imposes upon the insurer 
an obligation to act upon an applica- 
tion even though it has solicited the 
application and has accepted a pre- 
mium payment from the applicant. | 
Page 698. 


names of the parties; the amount of insur- 
ance and duration of the risk; and the 
premium rate. See Gandelman v. Mercantile 
Insurance Company of America, 7 FirE AND 
Casuatty Cases 438, 187 F. (2d) 654 (CA-9, 
1951). It should also be kept in mind that 
no valid insurance can exist if 
issued after the loss. Thus, in Kerr v. Mil- 
waukee Mechanics Insurance Company, 117 F. 
442, 


“An agent of the insurance company has 


contract of 


the court said: 


no authority to insure property already 
destroyed; and a policy written and in- 
tended as a substitute for a_ subsisting 


policy in any company, but not delivered, 
and of which the assured has no knowledge 
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until after the property is destroyed by 
fire is not a valid contract of insurance.” 
The case of Heatherly v.- Sun Insurance 
Office, Ltd., 100 F. Supp. 376, is also im- 
portant. 


As a result of several contracts between 
Heatherly and an insurance agent, Heath- 
erly made oral application for ‘$11,000 of 
fire insurance and gave the necessary data 
to the agent, who had previously stated 
that he could write $11,000 on the property 
involved. The agent figured the premium 
and was asked by Heatherly to write the 
insurance. As a result of the negotiations, 
the agent told Heatherly in their conference 
on February 11, 1949, “You are covered for 
$11,000.00.” The contemplated policy was 
not written immediately, for the reason 
that the conversation on February 11 was 
concluded around four o’clock in the after- 
noon and the agent, wishing to leave for 
Kentucky, did not then have time to write 
the policy. The agent made notes from 
the data furnished by Heatherly, including 
the amount of the premium on the policy, 
attached them to a blank insurance form 
removed by him from a pad and put 
them in a folder. At that time the agent 
intended to write the policy in the Sun 
insurance. Information as to the agent’s 
intention to write the policy in the Sun 
insurance was not conveyed to Heatherly, 
and Heatherly did not find out about it 
until after the fire. For some reason which 
is not clear, the agent later thought of 
putting the coverage on a coinsurance basis, 
but this was contingent, among other things, 
on the approval of Heatherly and never 
superseded the original intention of the 
agent to write the insurance entirely in the 
Sun insurance. 

On the basis of these facts the court 
rendered judgment for the plaintiff. The 
court noted that Tennessee recognizes that 
a binding contract of insurance may be 
effected orally, and that such recognition 
is limited to contracts of an interim char- 
acter. The court pointed out that this con- 
tract was of the kind that is recognized by 
the Tennessee courts, and that it is 
in accord with insurance practices in Ten- 
nessee. The court also noted that while 
Heatherly was not advised in which com- 
pany the agent intended to write the in- 
surance, it was not that he be 
informed of that intention. The court cited 
with approval a recent federal case: Lumber- 
men’s Mutual Insurance Company v. Slide 
Rule & Scale Engineering Company, 177 F. 
(2d) 305, 309, that court stated: 
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also 


necessary 


wherein 


“It is said that the parties’ minds did not 
meet upon the names of the companies to 
be bound. We think this wholly immaterial 
under the facts and circumstances of 
ord. When the agent represents 
companies and selects certain of them to 
be bound by the risk, he is contracting for 
undisclosed principals. Each of the compa- 
nies he represents has entrusted him with 
the agency, and must be held to have given 
him authority as such agent to select it as 
the one to bear the risk. Such authority 
springs inevitably from his authority to 
make insurance contracts. The insured can 
not be permitted to suffer because the 
agent fails to disclose at the time of making 
the contract which of several principals he 
binds. Aetna Insurance Company of Hartford, 
Conn., v. Licking Valley Milling Co., 

[19 F. (2d) 177 (CCA-6, 1927] 


(8) Carelessness or failure to 
reasonable care under the circumstances 
may render the agent personally liable for 
any proximately caused resulting damages, 
whether it be the insured or the insurer. 
A case in point is Granite State Fire Insur- 
ance Company v. Mitton, 7 Fire anv Casvu- 
ALTY CASES 626, 98 F. Supp. 706 (DC Colo., 
1951). In this case, the agent was held 
liable to the company for failure to remove 
an endorsement from the policy after the 
company had instructed him to do so. 


rec- 
several 


exercise 


In addition to the above specific matters, 
two recent cases will be briefly discussed 
because of their importance to clients of 
an insurance agent. 

In the case Dundee Smart Clothes, Inc. v. 
Pennsylvania Lumbermen’s Mutual Fire In- 
surance Company, decided by the New York 
Supreme Court on September 23, the court 
refused to set aside a fire loss settlement 
which the insured claimed was entered into 
as a result of the mutual mistake of the 
parties. The court said: 


“Tt is well settled that when the parties 
intend to settle an existing claim or contro- 
versy with knowledge of the existing facts 
and without any fraud or over-reaching on 
the part of either party, a settlement con- 
cluded under these conditions will not be 
set aside. Where there is no mistake con- 
cerning the nature of the injury, but only 
a miscalculation of future consequences, a 
voluntary settlement of the parties is irrevo- 
cable. Uncertainties as to future 
quences of known injuries are presumed 
to have been considered when the parties 
agreed upon the adjustment of their claims.” 


(Continued on page 704) 
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Federal Ship Mortgage Insurance 


Title XI of the Merchant Marine Act has 
been amended to facilitate private financing 
of new ship construction. The amended 
law has increased the aggregate amount of 
mortgages and loans that may be insured 
and outstanding at any time from 
$100 million to $1 billion. Provisions have 
been added governing the insurance of 
loans, which for the most part are similar 
to the provisions governing the insurance 
of mortgages. Section 1104(b) lists the re- 
quirements which a loan must meet in order 


one 


to be eligible for insurance under the act. 
One of the requirements is that the borrower 
must pay to the lender the amount required 
for the payment of each loan insurance 
premium charge at least 60 days before the 
payment of premium charge to the 
Secretary of Commerce is due, and the 
failure of the borrower to make such pay- 
ment gives the lender the right to mature 
the loan. 


such 


Workmen's Compensation Law 
During the 1954 legislative sessions a number 
of laws relating to workmen’s compensation 
were enacted by several states. A résumé 
of the most important changes follows: 
Arizona The maximum amount al- 
lowable for burial expenses was increased 
from $150 to $300. Chapter 32, Laws 1954, 
S. B. 47, approved and effective March 17, 1954. 


Colorado . . . The compensation payable 
to injured employees in cases of permanent 
total disability was increased from 50 per 
cent to 6624 per cent of average weekly 
wages. S. B. 6, Laws 1954, approved and 
effective February 11, 1954. 


Louisiana . . . Agricultural workers being 
transported to and from work, and all mem- 
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bers of the crew of any airplane engaged in 
dusting or spraying crops insofar as the crew 
members might be considered contractors, 
subcontractors or employees of any person 
engaged in the principal business of agricul- 
ture, are specifically excluded from the opera- 
tion of the act. Act 222, Acts 1954, H. B. 596, 
approved July 1, 1954, effective July 28, 1954. 
The section of the act providing for ap- 
proval of settlement agreements by the court 
having jurisdiction was amended by setting 
out that such‘courts shall be in the parish of 
the domicile or principal place of business of 
the defendant, or in the parish where the 
accident occurred, or in the parish of the 
domicile of the employee or his dependents 
at the option of the employee or his de- 
pendents. Act 724, Acts 1954, S. B. 342, ap- 
proved July 8, 1954, effective July 28, 1954. 


Maryland . . . The maximum weekly 
compensation allowable for temporary total 
disability was increased from $32 to $35. 
Chapter 49, Laws 1954, H. B. 54, approved 
March 12, 1954, effective June 1, 1954. 

A new subsection, added to the section of 
the code listing the employments that shall 
be considered extrahazardous for compensa- 
tion purposes, brings all employees of county 
boards of education and the Board of School 
Commissioners of Baltimore City and all 
public school employees in the state within 
the provisions of the workmen’s compensa- 
tion laws. Chapter 83, Laws 1954, H. B. 119, 
approved April 2, 1954, effective June 1, 1954. 


Michigan . . . The maximum and mini- 
mum compensation benefits for both disability 
and death were increased $4 per week. The 
time for filing claims, where the injury does 
not make itself apparent within six months 
after the accident, was increased from two 
to three years. From the section dealing with 
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death. or disability from an occupational 
disease that portion was removed which pro- 
vided that if it should be determined that a 
disabled employee is able to work in another 
noninjurious occupation, his compensation 
should be reduced proportionate to the re- 
duction in his earning capacity. It is now 
provided that employees of a contractor who 
recover compensation from their employer’s 
principal contractor shall no longer be barred 
from a common law recovery against negli- 
gent third persons. Employees are now pre- 
sumed to be in the course of their employ- 
ment while on the employer’s premises a 
reasonable length of time before and after 
the hours of employment. Incurable insanity 
or imbecility and permanent and complete 
paralysis of both legs or arms, or of one 
leg and one arm, have been added to the 
schedule of injuries which shall be con- 
sidered total and permanent disabilities. Act 
175, Acts 1954, S. B. 1150, approved May 5 
1954, effective August 13, 1954. 


New York .. . The maximum weekly 
compensation allowable for any temporary 
or permanent disability due to an industrial 
accident or occupational disease was increased 
from $32 to $36. The maximum amount be- 
yond which any excess of wages shall not 
be taken into account in computing death 
benefits was increased from $227.50 to $260 
a month. Chapter 19, Laws 1954, S. B. 325, 
approved February 20, 1954, effective July 


1, 1954. 


The section relating to podiatry care was 
amended by providing that, in cases where 
the value of podiatry care was decided by 
the podiatry practice committee because of 
a failure of the parties concerned to agree, 


the parties to such proceedings shall each 


pay to the chairman a sum equal to 5 per. 


cent of the amount payable under the de- 
cision of the committee, or a minimum of 
$2, whichever is greater. Chapter 109, Laws 
1954, S. B. 133, approved and effective March 
15, 1954. 


Newspaper distributors who are con- 
sidered to be employers now include those 
who employ boys to only deliver newspapers, 
as well as those who employ boys to both 
sell and deliver newspapers. Chapter 496, 
Laws 1954, A. B. 2076, approved April 6, 


1954, effective July 1, 1954. 


A medical appeals unit was created under 
the to succeed to the rights, powers, 
duties and obligations of the former medical 
appeals unit of the industrial council under 
the labor law. Chapter 662, Laws 1954, A. B. 
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act 


2261, approved April 13, 1954, effective July 5 


1, 1954. 


Rhode Island . . . The basic maximum 
weekly compensation allowable for death 
was increased from $16 to $18, and the mini- 
mum increased from $12 to $16. The weekly 
maximum allowable for total disability was 
increased from $28 to $32, and the minimum 
increased from $15 to $17. The aggregate 


maximum allowable in total disability cases: 
was increased from $14,000 to $16,000, and 
the weekly maximum for partial disability. 
The weekly 


maximum for specified injuries was increase 


was increased from $18 to $22. 


from $20 to $24, and the weekly minimun 
for such injuries was’ increased from $8 té 
$12. The maximum sum allowable for medi: 
cal expenses, where the hospital treatment 
exceeds 14 days, was increased from $500 td 
$600. A three-member workmen’s compen- 
sation commission has been provided to aé- 
minister, hear and resolve all compensaticn 
claims. Coverage is now made compulsory 
for employers of four or more persons 
Chapter 3297, Laws 1954, H. B. 634A, ap- 
proved April 23, 1954, effective April 23, 
1954, July 1, 1954, and November 1, 1954. 


Virginia . . . It is now provided that the 
general assembly, instead of the governor:as 
formerly, shall choose the members of the 
industrial commission. Chapter 233, Laws 
1954, S. B. 209, approved March 13, 1°54 
effective June 30, 1954. 


The section of the code relating to rehear- 
ings and awards granted by the commission 
has been amended. Chapter 370, Laws 1954, 
H. B. 439, approved April 2, 1954, effective 
June 30, 1954. 


The section of the code relating to rel’ear- 
ings on awards granted by the commission 
under the provisions of the act has deen 
amended. Chapter 450, Laws 1954, EH. B. 
438, approved April 3, 1954, effective June 
30, 1954. 

The section of the code relating to volun- 
tary settlement under the act has_ been 
amended. Chapter 518, Laws 1954, H. PB. 435, 
approved April 5, 1954, effective June 30, 1954 

The maximum weekly compensation al- 
lowable for disability or death has been in- 
creased 25 to $27. The aggregate 
maximum allowable for total disability cases 
has been increased from $10,000 to $10,800, 
and the aggregate maximum allowable to 
beneficiaries for a compensable death has 
been increased from $7,500 to $8,100. Chapter 
654, Laws 1954, H. B. 27, approved April 7, 
1954, effective June 30, 1954. 
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Some Guideposts for Cooperation Between Lawyers 


and Life Insurance Representatives 


By HARRY S. REDEKER 


The preparation of this article 
proposed by the National Conference of 
Lawyers and Life Insurance Companies. 
Mr. Redeker, general counsel of The 
Fidelity Mutual Life Insurance Com- 
pany, was selected by the conference 
to prepare this article. It then 
reviewed by the members of the con- 
ference and unanimously approved by 
them. The members of the conference 
in 1953 are listed on the following page. 


was 


was 


THIS ARTICLE has three objectives: 
(1) to outline areas of activity in which 
lawyers, life underwriters and home-office 
counsel, jointly or individually, may perform 
a valuable service to the public in a com- 
plex civilization; (2) to show how repre- 
sentatives of these groups have ascertained 
the scope of their respective activities and 
have reached common understandings so 
that the well-recognized services of each 
may be made available to the public; and 
(3) to describe some specific factual situa- 
tions encountered in this common field of 
service so that lawyers and life insurance 
representatives may better understand their 
respective spheres of activity. 
1Casner, Hstate Planning Cases, Statutes, Text 
and Other Problems (Little, Brown & Company, 
1953). 
*“Estate planning may be defined as the 
orderly arrangement of an individual’s assets 
80 as to provide most effectively for the eco- 
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For centuries, it has been true that proper 
planning for the distribution of a person’s 
estate has resulted in the improvement of 
the financial welfare of himself and his 
family." In other words, “estate planning” * 
has been with us for a long, long time. The 
benefits produced by proper planning have 
varied from time to time, and in recent 
times the impact of taxation on estates has 
added importance to the planning 


In addition, the widespread growth of 


given 
job. 
life created new problems. 


insurance has 


It is natural to find that life underwriters 
and home-office counsel have become inter- 
ested in the matter and, as a result of this 
interest, the question has arisen as to when 
their activities encroach upon the practice 
Lawyers, in advising in regard to 
required to 
questions 


of law. 
estate 
with 


plans, have been deal 


have been 
raised as to lawyers are indulging 
in improper life insurance practice. Such 
is the problem that has led to the prepara- 


insurance, and 
when 


tion of this article. 

Not every life underwriter 
the area of estate planning. If it 
that he can “no longer 
with the moving portrayal of the bereaved 
widow scrubbing floors in order to provide 


operates in 
be true 
close his sales 


nomic needs of himself while living and of those 
dependent upon him after his death.’’ Magov- 
ern, ‘‘Life Insurance in Estate Planning; Part 
I,"’ Proceedings of the Legal Section, American 
Life Convention (1950), p. 124. 

















MEMBERS OF 1953 CONFERENCE aoe ; Nt 


Members of the American Bar As- 
sociation Standing Committee on Unau- 
thorized Practice of the Law: 

Cuthbert S. 


Thomas J. Boodell, Chairnian, Chicago 


3aldwin, New Orleans 


A. James Casner, Cambridge, Massa- 
chusetts 

Abraham N. Davis, New York 

E. N. Eisenhower, Tacoma, Washing- 
ton 

John D. Randall, Cedar Rapids, Iowa 

Warren H. Resh, Madison, Wisconsin 

Life Con- 

Association of 


Members of the American 
vention-Life Insurance 





her children with a college education,” ® it 


would appear that he must have an aware- 
ness of the complex business and family 
problems produced by our modern economy, 
how life insurance can solve those problems, 
and what particular type of policy will best 
fit the client’s needs. In this respect the 
life underwriter is covering one or more 
aspects of estate planning under the defini- 
tion quoted in footnote 2, even though he 
may not be undertaking an analysis of the 
client’s entire estate picture. 


Estate Planning in Operation 


For the great majority of people who 


leave little property, other than a modest 


amount of life insurance, at their 


life insurance service. In such 
lawyer’s role may consist principally in 




















deaths, 
it is obvious that estate planning is largely 
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cipal and income; their anticipated inherit- 
ances; closely held business interests, and 
the type of business, whether sole proprietor- 


puni 


If h 


; : 2 not 
ship, partnership or corporation; the com- fant 
position of assets, and the manner in which a 

I 


these assets are owned; and many others. oe 
All pertinent documents which have a bear- ms 
ing on the picture must be obtained: deeds 
of trust, wills, insurance policies and busi-| It 
ness agreements. The objectives of the] ‘ate 
client must be clearly defined. pro) 
(2) These facts must be analyzed in the 
light of the client’s present situation to 
determine possible defects, adverse tax and 
other consequences. 
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(3) A plan must be created to solve the 
client’s problems, and the plan must be 
offered as an integrated picture. 

(4) The plan must be put into 
tion, including the preparation of necessary] hay, 
papers which may involve drafting of new} ana] 


the preparation of a simple will for the hus- 
band and a will for the wife, in which they 
name each other as beneficiary and their 
children as contingent beneficiaries. The 
life underwriter and the lawyer will usually 
render their services within well-defined 
limits of their respective fields. 























wills or trust agreements, preparation of ject 
business agreements, transfers of property, ] twir 
new life insurance, changes in policy plans, | i js 
beneficiaries, or modes of settlement under] may 
existing insurance policies, and may per-} don 
haps result in a change in the capital struc- 
ture of a closely held business. Flexibility 
of the plan is of paramount importance; 
it should yield to expectable changing con- 
ditions in the foreseeable future. 
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For other clients who have a substantial 
amount of life insurance or whose personal 
or business affairs are more complex, estate 
planning may mean a comprehensive set 


3 ; ee This very sketchy delineation of the field 
of techniques, among which the principal 7 


of estate planning will 


2S W see ea as f ows: - z 2 ; 
ones would seem to be as follows tremendous scope of the skills that must a. 
. c ole State 

(1) All the vital facts about the mem-_ be possessed by one who would undertake om 

. a7 re 


sole responsibility for a well-integrated eS] pra 
tate plan. Very few people would possess} App 
— —- —_—- — _— bia 
Life Insurance Counsel 571, at p. 596 (May, prac 
1951). 


bers of the client’s family must be obtained: 
their financial status as respects both prin- 

* Barker, ‘“‘The Life Underwriter and the 
Practice of Law,’’ 10 Proceedings Association 
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al the necessary qualifications to do the 
job single-handed. Such a person would 
frst require legal training as well as the 
license to practice law. Second, he should 
be possessed of the knowledge and train- 
ing of a skilled life underwriter, as meas- 
ured, for example, by the exacting standards 
of the Chartered Life Underwriter require- 
ments. A 
third 


accounting may 
essential 
in many plans, for example, a 
an involving closely held business inter- 
Fourth, such a person should be 
well versed in trust administration, includ- 
ing the practical aspects usually gleaned 
from the handling of trust estates. In 
addition, this expert must have mature, 
balanced judgment, so that his recom- 
mendations will be practicable and con- 
sistent with common Finally, and 
perhaps most important, he must observe 
the laws found in every state specifically 
punishing the unauthorized practice of law.* 
If he is licensed to practice law, he may 
not through utilize 
nonlegal business affiliations as an indirect 


knowledge of 


be a prerequisite as an 


ingredient 


1 
1 
1 


ests. 


sense. 


act intermediaries, or 
method of soliciting business,’ for to do so 
would violate the canons of the 
American Bar Association.® 


ethics of 


It is understandable, therefore, that es- 
tate planning has developed team 
project, in which the lawyer, the life under- 
writer, the accountant and the trust officer 
may all play their important specialized 
roles. The estate plan is frequently initiated 
because of the life underwriter’s oppor- 
tunity to solicit business, which the lawyer 
may not do under the canons of ethics.’ 
In the normal course of his insurance-selling 
operations, the underwriter has raised ques- 
tions with the client about his estate that 
have created a definite interest in an estate 
analysis. With the complexity of the sub- 
ject and the combination of skills inter- 
twined in producing the finished estate plan, 
itis understandable that the life underwriter 
may unintentionally invade the lawyer’s 
domain. It is also understandable that the 
lawyer may, with equal innocence, and 
without sufficient knowledge of the tech- 
nicalities of the subject, engage in some 
act of doubtful propriety with respect to 
the field of life insurance. We pass quite 
naturally, therefore, to the second objective 


as a 


* An excellent, abbreviated summary of all the 
state laws appears in Otterbourg, ‘‘A Study of 
Unauthorized Practice of Law,’’ Unauthorized 
Practice News, special issue, September, 1951, 
Appendix, Note 1. Only the District of Colum- 
bia has no statute specifically punishing illegal 
practice. 


Guideposts for Cooperation 


of this paper, namely, a discussion of what 
has been done to promote good relations be- 
tween lawyers and life insurance representa- 
tives in establishing in the public interest 


“boundaries” for their respective activities. 


Life Underwriters and Lawyers 


In 1946, the National Association of Life 
Underwriters, in cooperation with the Amer- 
ican Bar Association Standing Committee 
on Unauthorized Practice of the Law, 
formed a conference designated as the 
National Conference of Lawyers and Life 
Underwriters. One of the principal results 
of the conference was the development, in 
1948, of the “National Statement of Prin- 
ciples of Cooperation Between Life Un- 
derwriters and Lawyers.” The purpose of 
this principles was to chart 
the proper spheres of activity of the two 
groups in discharging their respective re- 
sponsibilities in the public interest. It was 
adopted in 1948 by the National Associa- 
tion of Life Underwriters and the American 
Bar Association.’ In substance, it estab- 
lishes as improper for a life underwriter 
to: (1) practice law, give legal advice and 
prepare legal documents such as wills, trust 
agreements, business insurance agreements; 
(2) dissuade a client from seeking advice 
of legal counsel or attempt to divert legal 
business from one attorney to another; (3) 
act as intermediary and furnish attorneys 
who will give cost-free legal advice to the 
underwriter’s clients or prospects; (4) share 
the attorney’s fee or pay any part of his 
life insurance commission to an attorney 
or other person not a life underwriter; and 
(5) obtain legal opinions from an attorney 
and circularize them as selling documents. 


statement of 


The statement of principles further estab- 
lishes the impropriety of a lawyer to: (1) 
share in the life underwriter’s insurance 
commissions; (2) divert the life insurance 
business to an underwriter other than the 
one who proposed a plan to a client who 
submitted it to his lawyer for approval; 
(3) share his legal fees with the life under- 
writer; and (4) furnish a legal opinion 
knowing that the underwriter will circular- 
ize it as a selling document. 


This statement can be looked upon as an 
important beginning in promoting good 


5 See American Bar Association, Opinions of 
the Committee on Professional Ethics and Griev- 
ances (1947), Opinions Nos. 57, 183, 233. 

® Canon 27. 

7 Canons of Professional Ethics of the Ameri- 
can Bar Association, Canon 27. 

873 Reports of American Bar Association 242, 
244 and following (1948). 
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relations between life underwriters and 
lawyers. Undoubtedly, it has accomplished 
a great deal and all those interested in the 
subject would do well to review it from 
time to time. However, the statement marks 
out. only the broad, basic framework of 
the problem: It is given greater meaning 
when supplemented by the important ac- 
tions subsequently taken in applying its 
principles to actual performance. 


Life Insurance Business and Lawyers 


Developments during the past two years, 
particularly with respect to the increasing 
public demand in the field of estate planning, 
have produced a growing sentiment among 
lawyers and life insurance representatives 
for a clearer delineation of the “rules of the 
game.” Following several conferences be- 
tween representatives of the American Bar 
Association and the life insurance business, 
a Joint Committee on Practice of Law was 
appointed by the Life Insurance Associa- 
tion of America and the American Life 
Convention, the two major trade associa- 
tions representing American and Canadian 
companies doing business in the United 
States.° The committee was composed of 
a broad cross section of home-office counsel 
and agency executives. It thus was a group 
representative of the segments of the life 
insurance business having intimate knowl- 
edge of the problems involved. This com- 
mittee held a number of meetings with the 
American Bar Association Standing Com- 
mittee on Unauthorized Practice of the 
Law. With an appreciation of the need for 
cooperative endeavor, these groups tenta- 
tively resolved themselves into a new na- 
tional conference known as the National 
Conference of Lawyers and Life Insurance 
Companies. 


Meetings were held by this conference 
and a series of recommendations was pro- 
posed, in the form of a report,” which were 
subsequently approved by the governing 
bodies of the American Bar Association, 
the American Life Convention and the Life 
Insurance Association of America. This 
report is considered to be the “charter” of 
the conference. In substance, the report 
provides for a program, principally along 
educational lines, to be brought to the at- 
tention of the American Bar Association, 
the National Association of Life Under- 


writers, the Society of Chartered Life Un- 
derwriters, and life insurance companies, 
with the recommendation that the 1948 Na- 
tional Statement of Principles and the ob- 
jectives of the National Conference of 
Lawyers and Life Insurance Companies be 
given full publicity through: (a) publica- 
tions of, and agents’ training courses con- 
ducted by, life insurance companies and life 
underwriters’ associations; (b) publications 
of bar associations, with the American Bar 
Association to urge publicity by state and 
local bar associations; and (c) appropriate 
questions to be incorporated by the Amer- 
ican College of Life Underwriters in its 
examinations for the C. L. U. designation. 


The program provides also. that the con- 
ference examine from time to time “into 
important relevant problems including the 
question of the legitimate activities of home 
office counsel and any other matters of 
which it may receive complaints, and pub- 
lish its conclusions and opinions in appro- 
priate cases.” 


Another function of the conference is’ to 
review “practices by life insurance com- 
panies or their field representatives which 
are alleged to constitute an unauthorized 
practice of law or practices by lawyers 
which are alleged to violate the Statement 
of Principles and to give considera- 
tion to the proper spheres of activity of the 
two groups in discharging their respective 
responsibilities to the public.” 


A final tenet of the charter is that the 
conference tender its services to “state and 
local bar associations, life underwriter as- 
sociations, life insurance companies, and 
individuals to consider, and make recom- 
mendations concerning complaints against 
insurance companies, life underwriters or 
lawyers and that it seek to alleviate con- 
troversies and avoid litigation between them, 
with power in the Conference, when re- 
quested and where all parties so desire, to 
act as mediator or arbitrator in such matters.” 


Three Subcommittee Reports 


To implement these recommendations, 
and to formulate a program to carry them 
into effect, three subcommittees were sub- 
sequently appointed—one by the conference 
and two by the life insurance joint com- 
mittee. These subcommittees reported to 





® These associations have a combined member- 
ship which comprises 239 life insurance com- 
panies of the United States and Canada, having 
96.5 per cent of the insurance in force in the 
United States in legal reserve life insurance 
companies. 
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7% The original draft of this report was pre 
pared by John Barker, Jr., chairman of the 
Joint Committee on Practice of Law, and Edwin 
M. Otterbourg, member of the American Bar 
Association Standing Committee on Unauthor- 
ized Practice of Law. 
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their respective full committees, and the two 
subcommittees last mentioned also reported 
to the conference group. The conference 
either adopted or noted favorably the prin- 
ciples and recommendations of these three 
reports. These reports will be summarized 
in the following pages. 


Subcommittee Appointed 
by Conference 


The conference subcommittee had as its 
subject consideration of the proper func- 
tions of home-office counsel in disseminat- 
ing legal information. This subject was 
discussed in four aspects: 


Information bulletins and specimen docu- 
ments.—The conference believes that home- 
office counsel may properly bulletinize his 
company’s field force on changes in tax 
and other laws. However, life underwriters 
should be cautioned to use these bulletins 
for their own edification and not as a basis 
for legal advice to clients. 

The conference agrees that home- 
office counsel may properly prepare legal 
documents to which the insurance com- 
pany is a party; for example, settlement pro- 
under of the options in the 
insurance policy. Conversely, for example, 
legal documents should not be drafted by 
home-office counsel for use in specific cases: 
(1) if the insurance company is not a party 
or its obligation under the policy is not 
affected by the document; (2) if provision is 
made for disposition of policy proceeds 
after payment by the company. 

The conference feels that home-office 
counsel may prepare suggested specimen 
forms of legal documents that are related 
to the purchase of life insurance or the 
disposition of insurance proceeds. The 
agent should be informed that these speci- 
men legal documents are prepared and 
disseminated for reference by the client’s 
own counsel in drafting the particular docu- 
ment. Specimen documents furnished an 
agent should clearly indicate that they are 
sample forms and that the client’s own 
counsel should be consulted. The legal 
document which is to be executed must be 
drawn by the client’s own counsel. 


also 


visions one 


Furnishing legal information to a life 
underwriter at his’ request—The appro- 
priateness of home-office counsel’s answer- 
ing the inquiry and the form which an 
answer should take will depend on the 
particular inquiry: 
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Inquiry relating to provisions in a policy.— 
Home-office counsel should readily give his 
interpretation of the meaning of any lan- 
guage in an existing or specimen insurance 
policy. Such interpretation can be incorpo- 
rated in a letter sent to the life underwriter, 
and he in turn should be free to make it 
available to the client. 


If the inquiry from the life underwriter 
regarding a provision in the policy involves 
the legal consequences of a particular pro- 
vision, such as whether the settlement pro- 
vision qualifies for the marital deduction 
under the federal estate tax law, the 
conference considers it appropriate for home- 
office counsel to express to the life under- 
writer his opinion with the suggestion that 
this opinion should be confirmed by the 
client’s own counsel. 


Inquiry relating to provisions of legal docu- 
ments other than the policy of insurance —lf 
the inquiry from the life underwriter relates 
to the meaning of a legal document, for 
the purpose of determining whether pur- 
chase of insurance of a certain type is 
authorized, the conference believes that 
home-office counsel may properly advise 
the underwriter whether the insurance com- 
pany will consider an application for insur- 
ance under such legal document, whether it 
will accept a premium payment and the 
reasons for its conclusion. 





If the inquiry from the life underwriter 
refers to the tax consequences of a par- 
ticular legal document insofar as the life 
insurance is concerned, the conference be- 
lieves that it is appropriate for home-office 
counsel to express his opinion to the under- 
writer, provided home-office counsel states 
that his opinion should be confirmed by 
client’s own counsel. 


Participation of home-office counsel in sales 
interview with life underwriter and counsel._— 
The conference believes that when home- 
office counsel is asked to participate in a 
sales interview with a life underwriter and 
a client, home-office counsel should strongly 
urge that the client’s counsel be present, 
for the benefit of both the client and the 
home-office counsel. Such interview will 
inevitably lead to the discussion of legal 
questions, on the answers to which the 
client might rely in the planning of his 
affairs. 


Inquiry seeking suggestions for a particular 
estate plan—If the inquiry from the under- 
writer seeks specific suggestions which might 
be made to a client so that he will have an 
intelligent estate plan, the conference be- 
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lieves that home-office counsel should con- 
fine his opinion to the aspects of the plan as 
it relates to insurance with the recommenda- 
tion that the client see his attorney for the 


formulation of the over-all estate plan. 


Furnishing legal advice to an insured or 
prospect, at his request—When a specific 
inquiry is made by an insured or prospective 
insured on a legal problem relating to his 
existing or contemplated insurance, the con- 
ference that it is within the pro- 
vince of home-office counsel to answer the 
inquiry, but that it is clearly improper for 
him to render legal advice on noninsurance 
subjects. 


believes 


Consulting with the lawyer for the insured 
or prospect.—The conference believes that 
home-office counsel should encourage the 
agent, insured or prospective insured to have 
the client’s counsel direct inquiries to home- 
office counsel. 


If generalizations may properly be made 
of the principles of the conference subcom- 
mittee report, agreed to by the conference, 
they are that home-office counsel: 


(1) may properly keep his company asso- 
ciates and field force fully advised on changes 
and recent developments in the law; 

(2) may freely interpret the provisions of 
a life insurance policy or beneficiary forms 
or other papers directly relating to the pol- 
icy or the payment of benefits thereunder; 


(3) should refrain from estate planning 
through correspondence, except that he may 
properly give his opinion on the aspects of 
the estate plan as it relates to insurance; 


(4) should refrain from the preparation 
of documents for use in specific cases: (a) 
if the insurance company is not a party and 
its obligation under the policy is not affected 
by the document, or (b) if provision is made 
for disposition on policy proceeds after pay- 
ment by the company; and 


(5) should clearly state, when expressing 
legal opinions, that they represent his opin- 
ions and that the client’s counsel should be 
consulted for confirmation. In effect, this 
approach will place responsibility for moti- 
vating the client’s action where it properly 
belongs—in his own counsel 


Subcommittees Appointed 
by Life Insurance Joint Committee 


One subcommittee was appointed to “pre- 
pare material for distribution among com- 
panies and agents’ associations, as well as 


652 


publicity in connection with the educational 
program sponsored by the Committee.” The 
subcommittee met and recommended that: 


(1) A memorandum should be prepared 
which would outline the aims, purposes and 
desired results of the cooperative effort be- 
tween life insurance companies and lawyers 


(2) Member companies of the two na- 
tional trade associations—the American Life 
Convention and the Life Insurance 
ciation of America—should be furnished with 
this memorandum and urged to utilize its 
substance in agency training courses. 


Asso- 


(3) Members of the subcommittee should 
endeavor to meet with the training officers 
of a group of representative companies to 
ascertain an effective program of training 
and study. 

(4) An effort should also be made to have 
companies utilize their publication organs as 
a medium for publicity on the program being 
undertaken by the life insurance joint com- 
mittee and the conference. 

The other subcommittee was appointed to 
carry out the third. objective of the program 
of the conference above outlined, namely, 
that appropriate questions be incorporated 
by the American College of Life Under- 
writers among its questions for the C. L. U. 
designation. The subcommittee met with 
the dean of the American College of Life 
Underwriters and the managing director of 
The American Society of Chartered Life 
Underwriters. 

The college has the responsibility of di- 
recting the education and examination of 
persons aspiring to the C. L. U. designation. 
It was created to establish a professional 
standard of education in life underwriting— 
not only in the field of life insurance but 
also in closely allied business subjects. A 
comprehensive educational program is pre- 
scribed, followed by detailed, technical 
qualifying examinations given each June at 
approximately 160 colleges and universities. 
In 1952 there were 235 formal study groups 
in 122 cities, with 3,600 persons enrolled. 

The society has the responsibility for con- 
tinuing the education of C, L. U. members 
on a postgraduate level. The Journal of the 
American Society of Chartered Life Under- 
writers is its longest established medium. 
It also distributes other educational leaflets, 
booklets and reprints. Educational institutes 
are held each year, at a national level. Social 
and economic forums, tax clinics and estate- 
planning seminars are sponsored by local 
chapters of the society. 
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We pass, then, to the last of the three 
objectives of this article, namely, some ex- 
amples to enable lawyers and life insurance 
representatives better to understand the 
“boundaries” or spheres of operation which, 
in the opinion of the conference, will make 
for better cooperation and avoid misunder- 
standings. 


The Lawyer 


The National Statement of Principles out- 
lined earlier in this article, as well as the 
opinion “ of the American Bar Association’s 
Standing Committee on Professional Ethics 
and Grievances gives a broad outline of the 
things the lawyer should not do: sharing in 
the insurance commission; splitting his legal 
fee with the life underwriter; diverting the 
life insurance business to an underwriter 
other than the one who proposed the plan 
to the client when the client’s best interest 
requires no such diversion; and furnishing 
a legal opinion knowing that the under- 
writer will circularize it as a selling document. 

The recommendations just repeated are 
all on the negative or prohibitive side. Of 
equal or greater importance are a few affirm- 
ative recommendations—things that the law- 
yer should do or observe. If he is to handle 
estate-planning problems, he should prop- 
erly equip and qualify himself. Unless tax 
and estate knowledge is constantly pursued 
it very quickly becomes outmoded, and an 
inflexible, negative attitude can be taken 
toward the whole subject. State and local 
bar associations should create among their 
members an awareness of the complexity 
of this field and the necessity either that the 
lawyer equip himself properly to handle a 
case or that he refer the case to a lawyer 
experienced in this field. Today’s tax rates 
make prohibitive the price of uninformed 
guesses that prove wrong. 

In his dealings with home-office counsel 
and the life underwriter, the client’s own 
lawyer, by adopting a cooperative attitude, 
will have at his disposal the assistance of 
people skilled in the complexities of life 
insurance (an advantage of which is their 
experienced interpretation of particular clauses 
and benefits under the policy contract): 
whether existing policies should be converted 
or paid-up fractional insurance taken ; methods 
of application, ownership and payment of 
premiums by persons other than the insured ; 
suggestions on beneficiary and contingent bene- 
ficiary designations and use of settlement 

1 Dated February 10, 1940, issued in reply to 
an inquiry from that association’s Standing 


Committee on Unauthorized Practice of Law. 
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options; buy-and-sell agreements; key-man 
insurance problems; retirement plans. Prob- 
lems resolved in the daily operations of a 
life insurance company’s law department often 
suggest tax and other advantageous ideas 
that may be applied by a client’s counsel to 
particular factual situations. These ideas— 
often in the form of specimen booklets or 
instruments—are available either in the files 
of the home-office law department or in the 
local agency field offices of the companies. 


Home-Office Counsel 


The conference subcommittee’s report on 
the proper functions of home-office counsel 
in disseminating legal information is fully 
covered in this article. Many of his activi- 
ties and suggestions are recognized as valu- 
able aids in the field of estate planning. He 
should not attempt, however, to conduct a 
“correspondence course” on estate planning 
for individual clients; he should qualify his 
personal opinions by urging confirmation by 
client’s own counsel. Most legal questions 
on estate planning as they relate to particu- 
lar factual situations, or various alternatives 
available to a client, can properly be an- 
swered only by the client’s personal attorney 
on the basis of first-hand factual information 
obtained through personal conference or a 
general knowledge of his client’s affairs. 


The Life Underwriter 


In addition to the limitations contained 
in the National Statement of Principles, the 
life underwriter is entitled to know what, in 
the opinion of the conference, constitutes 
permissible, proper areas of operation for him. 

The life underwriter may certainly render 
life insurance services, including a thorough 
analysis of the insurance portfolio, advice on 
beneficiary changes, the use of optional modes 
of settlement of the proceeds, whether cur- 
rently existing policies should be converted 
or paid up, the proper plan under which 
new insurance should be written and the 
supplementary features, if any, that should 
be included, such as disability features, acci- 
dental death benefits, additional term insur- 
ance on a “family maintenance” or “family 
income” basis, and the like. 

Forms concerning disposition of insur- 
ance proceeds by the company, approved by 
home-office counsel, may be provided by 
the life underwriter because his principal is 
a party to the transaction. This is not a 
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The life underwriter may discuss 
with a policyholder or prospect all 
matters pertaining to his estate, 
including calling his attention to 
applicable legal problems, solely to 
demonstrate the compelling‘ necessity 
of getting his affairs in order. 


proper practice, however, when the forms 
seek to provide controls over the proceeds 
after the insurance company has been fully 
discharged of its obligations under the policy. 


It is recognized that neither the insurance 
company nor its agent may draft a trust in- 
strument.” However, where the trust provi- 
sions are just an adjunct to the beneficiary 
designation, an exception is recognized as 
respects the preparation of suggested speci- 
men forms. For example, the wife may be 
designated as primary beneficiary, with minor 
children named as contingent beneficiaries. 
To avoid the appointment of a guardian, 
where payment of small amounts is in- 
volved, it may be suggested that an individual 
or individuals be named as trustees. The 
conference feels that the company or the 
life underwriter many properly suggest a 
specimen form of trust agreement to cover 
this contingency as incidental to the busi- 
ness of paying death benefits, so long as a 
notice is imprinted on the form which reads 
substantially as follows: 


“This is a form for illustrative purposes 
only. Because of differences in facts, cir- 
cumstances and the laws of the various 
states, you should consult your attorney.” 


The life underwriter may exhibit illus- 
trative specimen business agreements, such 
as the familiar buy-and-sell agreements, fre- 
quently in booklet form. Much time and 
research by home-office counsel has generally 
preceded the preparation of such specimens. 
While it is agreed that it would be the illegal 
practice of Jaw for the life underwriter to 
draft an agreement for use in a particular 
case, the exhibition of such specimens is 
sanctioned as illustrative of the type of 
problems involved. Counsel for the parties 
to such agreements have often testified to 
the usefulness of these carefully prepared 
specimens. 


vl See: People v. People’s Stock Yard State 
Bank, 344 Ill. 462, 176 N. E. 901 (1931); Clark v. 
Reardon, 231 Mo. App. 666, 104 S. W. (2d) 407 
(1937). 
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A further permissive area is the discussion 
with a policyholder or prospect of all mat- 
ters pertaining to his estate, including calling 
his attention to applicable legal problems, 
solely to demonstrate the compelling neces- 
sity of getting his affairs in order. The pur- 
pose of such discussion should be to induce 
the client to consult his lawyer and not to 
rely on the demonstrative statements made 
by the underwriter as a basis for his action. 


It is the belief of the conference that the 
most successful life underwriter who oper- 
ates in the estate-planning field requires 
neither a finely spun set of limiting rules 
nor a detailed pattern of permissive ones, 
for his operations are not of the type that 
tend to invade the lawyer’s domain. The 
most successful life underwriter does not 
undertake to make a minute, detailed estate 
analysis with a myriad of recommendations. 
Rather, in conjunction with his particular 
sales approach, he is able, against a back- 
ground of working knowledge of the princi- 
ples of law that affect the average client 
and his estate holdings, to raise problems 
conversationally that will alert the client to 
the point that he may wish to consult his 
lawyer and any others whose trained serv- 
ices may be helpful, as the circumstances 
may require. Responsibility for legal advice 
and recommendations is thus placed where it 
belongs—in the hands of the client’s lawyer. 


The life underwriter who would motivate 
his client to action by discussing the neces- 
sity of a proper estate plan can hardly avoid 
pointing up legal problems. He should con 
fine his discussion to the conversational leve! 
and affirmatively urge the client to consul! 
his attorney. The life underwriter who fo! 
lows such techniques will find infinitely mor¢ 
time to prospect for clients and discuss prol 
lems with them than one who becomes en: 
meshed in the legal technicalities of estate plans 


We believe there are two great force? 
which have combined to provide a high 
standard of living in our modern economy: 
competition and team play. The contributio, 
of American business and the profession* 
to this achievement may be credited to bot! 
Although some have predicted that estaty 
planning will be regarded as a separate pro 
fession in the future,” we are convinced thé 
the citizen of today will be the gainer fror 
the spirit of team play and fair play the 
can be practiced by home-office counsel, bY 
the life underwriter and by the lawyer. | 

[The End} 

13 Davis, ‘‘Are You Practicing Law?’’ 4 Th» 
Journal of the American Society of Charteren 
Life Underwriters 12 (December, 1949). 


‘ 


IL J— October, 195+ 


‘ 


Be SP ey a BT 





ission 
mat- 
alling 
lems, 
1eCes- 
} pur- 
iduce 
ot to 
made 
ction. 


t the 
oper- 
uires 
rules 
ones, 
that 
The 
; not 
state 
10ns. 
cular 
yack- 
‘inci- 
lient 
lems 
nt to 
t his 
serv- 
inces 
lvice 
re it 
yyer. 


ivate 
eces- 
void 
con 
leve! 
nsull 
- fol 
mor: 
rob: 
; en: 
lans 
rces 
high 
my? 
itio, 
‘ion 
botl’, 
stat, 
pra 
tha. 
ror: 
thet 


|, be 


aks Pee ef, 


Reservation of Rights 


and Declaratory Judgments 


By HARRY L. WELCH 


This paper was presented to the Conference of Mutual 
Casualty Companies, Claims Section, on May 21, 1954, 
at Chicago. The author is a member of the law firm of 


Gross, Welch, Vinardi & Kauffman, Omaha, Nebraska 


DILEMMA is presented daily in the 
«casualty insurance field. The claim 
arises, and the case is serious either from 
a damage or liability standpoint, or perhaps 
from both. The investigation reveals what 
is, or what is thought by the thorough and 
energetic claim department to be, a valid 
policy defense. Then the question is: “What 
do I do now?” 


Quite obviously there are five general 
avenues of procedure, but the problem is 
which of these is expedient in the circum- 
stances. If a policy defense is to be mean- 
ingful, either as an absolute defense or as 
the basis of effecting advantageous settle- 
ment with a competent attorney the 
claimant, care, caution and sound discre- 
tion must be exercised in determining the 
course of procedure to follow in raising the 


for 


coverage question. 


The five courses of action open to the 
company when the coverage question is 
thought to be presented are: 


(1) Refuse flatly to investigate, defend or 
take any part in negotiations with the claim- 
ant or his counsel. 

(2) Secure a nonwaiver agreement from 
the insured whereby the insured agrees to 
permit the company to make all necessary 
investigations, both as to liability and as 
to coverage, to defend the claim or suit 
if one is brought, and to refuse to pay the 
judgment for damages in event i 
rendered. 


one 1S 


(3) Serve the insured with a notice of 


reservation of rights informing the insured 


Declaratory Judgments 


that the company is investigating and de- 
fending the action, but reserving the right 
to refuse to pay the judgment if and when 
one is rendered. 


(4) File a declaratory judgment action 
seeking a determination of nonliability on 
the part of the company to defend and in- 
demnify the insured. 


(5) Defend the claim without reservation 
and pay, within policy limits, whatever 
judgment may be rendered the 
insured. 


None of the alternative methods of pro- 
cedure is entirely satisfactory from the 
standpoint of the company, and they all 
present serious problems which must be 
met. However, “necessitous men are not 
free men” and, hence, the company must 
which of the possible decisions it 
will make in a given case. That choice must 
necessarily be made in the light of the facts 
surrounding the particular case. 


against 


choose 


I have been invited to discuss these vari- 
ous remedies or possible courses of action 
with special reference to declaratory judg- 
ments, and to the Nebraska case of Hawkeye 
v. Stoker, 36 AUTOMOBILE CASES 917, 154 
Neb. 466, 48 N. W. (2d) 623. In order that 
I may more adequately treat the subject, I 
shall present a hypothetical case and dis- 
cuss it in its various aspects in the light of 
the five above-named categories. 

Suppose you have insured John Smith’s 
1953 automobile, which is properly described 
in the application and the policy declara- 
and you have issued to him your 
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standard collision and liability insurance 
policy. Sometime later, on January 5, 1954, 
Smith trades his car for a shiny new car 
which is delivered to him on that day, but 
he fails to inform you of his change of cars. 
On February 8, 1954, 31 days later, Smith, 
driving his new car, is involved in an inter- 
sectional with Mr. Brown’s car. 
Mr. Smith’s car is a total Brown, 
who was driving his car, was killed, and 
his wife, a passenger in the Brown vehicle, 
is severely injured. Smith and the Browns’ 
three children sustained minor injuries. 
Your investigation reveals these facts and 
the further fact that there is a close ques- 
tion as to liability. Your question is, “What 


collision 


loss. 


do I do now: 


Refusal to Investigate, 
Negotiate or Defend 


A new claims investigator has just com- 
pleted his first assignment and had 
done a rather thorough job, thought the 
branch office claims manager as he reviewed 
the file. Imagine, though, the amazement 
of the manager when he read on the final 
page of the investigation under the heading 
“Recommendations” the following: 


solo 


Rec- 


“Investigation discloses no liability. 
ommend that file be closed.” 


A flat refusal to investigate, defend or 
negotiate is naturally a most dangerous pro- 
cedure to follow. It invites hostility, litiga- 
tion and public ill will. I think we would 
all agree that resort should not be had too 
freely to such a course, and it should never 
be followed without a very thorough exam- 
ination of all the facts. 


Reverting, for the moment, to our hypo- 
thetical case of assured, John Smith, on its 
face the case seems to present a valid policy 
defense. The policy provides in standard 
form: 

“Automobile Defined, Trailers, Two or More 
Automobiles, Including Automatic Insurance 


“(a) Automobile. Except where stated to 
the contrary, the word ‘automobile’ means: 


“(4) Newly Acquired Automobile—an au- 
tomobile, ownership of which is acquired by 


the named insured who is. the owner of 
the described automobile, if the named in- 
sured notifies the company within thirty 
days following the date of its delivery to 
him, and if either it replaces an automobile 
described in this policy or the company in- 
sures all automobiles owned by the named 
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insured at such delivery date; but the if- 
surance with respect to the newly acquired 
automobile not apply to any 
against which :the named insured has other 
valid and collectible insurance. The named 
insured shall pay any additional premium 
required because of the application of the 
insurance to. such newly acquired automobile.” 


does loss 


As Mr. Smith gave you no notice of his 
change of cars, there should exist a valid 
policy defense. The cases are legion to 
that See Blixt v. Home Mutual In- 
surance Company, 22 AUTOMOBILE CASEs 764, 
145 Neb. 717, 18 N. W. (2d) 78, Maryland 
Casualty Company v. Toney, 12 AUTOMOBILE 
Cases 332, 178 Va. 196, 16 S. E. (2d) 340, 
Country Mutual Casualty Company v. Van 
Duzen, 113 N. E. (2d) 852 (Ill.), Hawkeye 
Security Company v. Myers, 210 F. (2d) 890 
(CA-7). 


effect. 


It may be that ultimately your determina- 
tion will be to refuse to proceed with the 
investigation and refuse to defend the hypo- 
thetical case. Before making such a deter- 
mination, however, there are many pitfalls 
to be considered. In the first place, do not 
the fact that you are bound by 
your agent’s acts. In this connection, can 
you definitely establish by your agent, who 
sold the policy and perhaps collected the 
premiums, that Smith gave him no notice 
of the change of ? you have 


overloc yk 


vehicles? Do 
Smith’s own unequivocal written statement 
to establish that no notice was given to your 
agent of a change of cars? You must remem 
ber that it has been held that oral notice to 
the agent is sufficient to bind the company on 
extending to a newly 
vehicle. See, for example, Milwaukee Me 
chanics Insurance Company v. Davis, 30 Auto- 
MOBILE Cases 39, 52 S. E. (2d) 643 (Ga.) 


coverage acquired 


If you are considering a flat refusal to 
defend, you must likewise bear in mind the 
financial responsibility law of the particular 
state wherein the accident occurred. In 
some states, there may be at least limited 
coverage because of the fact that under the 
financial responsibility act the violation of a 
policy condition by the insured cannot de- 
feat the claim of the third party to the 
extent of the coverage required by the act. 
See Farm Bureau Automobile Insurance Com- 
pany v. Martin, 37 AutoMoBILE Cases 798, 
97 N. H. 196, 84 Atl. (2d) 823. Cf. Ambrose 
v. Indemnity Insurance Company of North 
America, 7 AUTOMOBILE CASES 486, 124 N. 
J. L. 438, 12 Atl. (2d) 693. 


In our hypothetical case you will note 
that the 30-day period, within which notice 
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of the change of vehicles was required 
by the policy, expired on Sunday, February 
7, and that the accident happened the 
following day. In such an instance, a 
thorough examination into the law of the 
state in regard to the effect of the expira- 
tion of the time on a Sunday must be made. 
Even if your examination of the law of a 
particular state reveals no limitation in that 
respect, you must still determine whether 
you are willing to take the chance that the 
court will not, under these circumstances, 
seek and find a ground to hold that there 
coverage at as to the liability 


was least 


insurance. 


In making the decision on how to pro- 
ceed, you realize that if you refuse to inves- 
tigate and defend on behalf of the insured, 
you lose complete control of the litigation 
between Brown and Smith. Since it is a 
serious case, you realize that it may 
be very dangerous to you ultimately to 
relinquish that control. This fact alone 
may lead you 


also 


to a determination at least 
to attempt to secure a nonwaiver agreement 
fom Smith, and defend him against the 


claims of the Browns. 


We have pointed out just a few of the 
possible dangers that may confront you, 
if you determine not to defend on behalf 
of Smith. There may be other dangers lurk- 
ing in the background, and you are taking 
a calculated risk in refusing to defend. The 
point is, do not take a chance unnecessarily. 
I know that you cannot guard against every 
eventuality. The law, itself, is ever chang- 
ing. Who can say with certainty that a 
court will not some day determine that the 
policy provision above quoted is too vague 
to exclude coverage on a substituted car in 
the absence of a showing of prejudice to 
the company? This danger must not be 
overlooked, especially in regard to liability 
coverage where rights of innocent third per- 
sons may be vitally damaged by a holding 
of no coverage. 


Securing Nonwaiver Agreement 


the most common procedure fol- 
lowed by insurance companies, in attempt- 
ing to preserve a policy defense, is to take 
a nonwaiver agreement from the insured. 
I shall make no effort to cover the broad 
field encompassed within the scope of this 
subdivision. Time does not permit. Rather, 
I shall make a few remarks concerning the 
later developments in this law, with special 
teference to Hawkeye Casualty Company v. 
Stoker, cited above. 


By far 
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Where it is thought that there has been 
a violation of policy provisions and that 
coverage does not exist, but there is con- 
siderable question concerning the supposed 
violation or a close point is presented, 
the company often attempts to secure a 
written agreement between itself and the 
insured wherein the insured agrees to per- 
mit thé company to make all necessary in- 
vestigations, both as to liability and as to 


coverage, to defend the claim or suit if 
one is brought, and to refuse to pay the 
judgment in the event one is rendered 


against the insured. The company obtains 
the consent of the insured not to rely upon 
the waiver or estoppel, on the part of the 
company, by reason of its participation in 
the action. In such a case, care must be 
taken, of course, to include within the non- 
waiver agreement all the matters of which 
the company then has notice, and concern- 
ing which it may subsequently determine 
to rely upon to avoid liability under the 
policy. Of course, the company must act 
promptly in securing the nonwaiver agree- 
ment after obtaining knowledge of the pos- 
sible policy defense. See Leach v. Farmers 
Automobile Insurance Exchange, 33 AutToMo- 
BILE CASES 341, 213 Pac. (2d) 920 (Ida.), 
Hickey v. Wisconsin Mutual Insurance Com- 
pany, 12 AuToMoBILE CASEs 493, 238 Wis. 433, 
300 N. W. 364. 


It is well established that an insurance 
company has a right to defend actions brought 
against the insured without waiver of the 
right subsequently to defend against liability 
under the policy, if the company has ob- 
tained the express consent of the insured 
to do so. McCann v, Iowa Mutual Liability 
Insurance Company of Cedar Rapids, 13 Avu- 
TOMOBILE CASES 414, 231 Ia..509, 1 N. W. 
(2d) - 682, Schmierer v. Mercer, 10 AuToMo- 
BILE CASES 1148, 67 S. D. 639, 297 N. W. 682, 
Hawkeye Casualty Company v. Stoker, cited 
above, Salonen v. Padnenen, 26 AUTOMOBILE 
Cases 635, 320 Mass. 568, 71 N. E. (2d) 227. 


A perplexing situation arises, however, 
if the insurer, having by agreement with the 
insured reserved its rights later to deter- 
mine the question of coverage, in any man- 
ner absolutely disclaims coverage, and the 
treats this as a breach of contract 
nonwaiver 


insured 


and refuses to abide by his 


agreement. 

While we do not believe that the filing 
of a declaratory judgment action should 
be held to be an absolute disclaimer, es- 
pecially where the company agrees to pro- 
ceed to defend, yet our contention in this 
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regard was overruled in the /lawkeve case 
which I shall discuss in some detail later. 
In that case the Supreme Court of Ne- 
braska, in speaking of this question, said 
in part: 


“It is unquestionably true that with the 
consent of the Stokers the plaintiff had 
the right to defend these actions without 
waiver of right or estoppel to defend against 
liability under a policy of insurance. 


“None of these cases and none cited and 
examined holds that where an 
insurer disclaims liability under a policy of 
insurance either on the ground that the 
policy is void or that the policy does not 
furnish or afford coverage it may of right 
exact of the insured a reservation of rights 
and thus become entitled to defend an 
action without waiver of or estoppel to 
assert nonliability under the policy. The 
two cases cited last above, which appear 
in plaintiff’s brief, make this point clear.” 


however 


In Great American Indemnity Company v. 
City of Corpus Christi, 6 Fire AND CASUALTY 
Cases 95, 192 S. W. (2d) 917, which is 
relied on by the Nebraska court in the 
Stoker case, it is said: 

“The unequivocal denial of all liability to 
pay a loss under its insurance policy, in the 
absence of a special contract with the as- 
sured, disqualifies the insurance company 
from defending a suit against the assured 
for the damages which the 
insurance company says is not covered by 
its policy. The insurance company and 
the assured may enter into a special con- 
tract relating to the claim 
asserted against the assured by a third 
party, based upon the premise that the 
liability of the insurance company is doubtful 
or not admitted, but after an absolute and 
continued non-liability, the 
assured is not required to accept such a 
contract, American Fidelity & Casualty Co. 
v. Williams, Tex. Civ. App., 34 S. W. (2d) 
396, writ refused, and may treat the denial 
of liability as a breach of the insurance 
contract and proceed to defend the claim by 
securing the services of attorneys of its 
own selection, as was done by the City in 
this case.” 


recovery of 


defense of a 


assertion of 


that the 
reservation of rights 
notice upon the insured and informed the 
insured that she was at liberty, at her own 
expense, to engage counsel to protect her 
interests, and to have them associated with 
counsel for the company, and that the com- 
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case it 
served a 


In the Salonen 
company 


appears 


pany would continue the defense under 
reservation of rights. In upholding the right 
of the company subsequently to deny lia- 
bility, the Supreme Judicial Court of Massa- 
chusetts said: 


“We are not to be understood as holding 
that an insurer may reserve its right to 
disclaim liability in a case and at the same 
time insist on retaining control of its defence 
3ut here the assured, never, after learning 
of the company’s position, offered or at- 
tempted to assume defence of the action but, 
for aught that appears, acquiesced in the 
conduct of the case by the company. See 
Meyers v. Continental Casualty Company, 8 
Cir., 12 F. (2d) 52, 57; Ancateau for Use of 
Trust Company of Chicago v. Commercial 
Casualty Insurance Company, 318 Ill. App. 
553, 557, 48 N. E. (2d) 440; Zisko v. Travelers 
Insurance Company, 117 N. J. L. 366, 368, 180 
A. 389; Clark Motor Company v. United Pa- 
cific Insurance Company, 172 Or. 145, 156, 
139 P. (2d) 570.” 


It is to mind that a 
waiver agreement is exactly what the term 
connotes. It is an agreement, and its effec- 
tiveness depends upon consent on the part 
of the insured. Therefore an insurance com- 
pany, in seeking to obtain a nonwaiver 
agreement, must necessarily use caution in 
dealing with the insured. The 
must not antagonize its insured or it will 
either fail to obtain from him a nonwaiver 
agreement, or later the insured will more 
than likely renounce the agreement and per- 
haps place the company in the uncomfort- 
able position of having either to 
without further reservation or 


be borne in non- 


company 


defend 
to withdraw 
from the liability litigation and lose control 
of it. 


Thus, in our hypothetical case of Brown 
versus Smith, it may be determined to be wise 
under the circumstances, to defend under 
the nonwaiver agreement, if that can be 
obtained from Mr. Smith. Careful han- 
dling of the situation by the company 
should result in obtaining the agreement 
and keeping it intact. 


Reserving Rights by Notice 


Closely associated to the procedure of 
obtaining a nonwaiver agreement is the 
serving, on the insured, of a notice of reser- 
vation of rights. This procedure, at least at 
the outset, does not involve an agreement 
on the part of the insured. On the other 
hand, many of the decisions which uphold 
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reservation of rights notices as constituting 
an avoidance of waiver or estoppel on the 
part of the company, base the decision upon 
the failure of the insured to protest the act 
of the company in serving the notice. In 
other many courts hold that the 
insured, by remaining silent, acquiesces in 
the determination of the company to defend, 
reserving the right later to refuse to pay 
the judgment. 


words, 


The cases on the question of the validity 
and effect of a notice of reservation of rights 
are somewhat more voluminous than cases 
on the question of the validity and effect 
of nonwaiver agreements. This is for the 
obvious reason that an insured, having 
consented to a nonwaiver agreement, will 
usually honor that agreement, especially if 
the company does not, by some subsequent 
act, engender the anger of the insured. As 
itis the usual practice to attempt to obtain 
anonwaiver agreement in the first instance, 
an insured who has refused to execute one 
will very often consult independent counsel 
upon receiving a notice of reservation of 
rights. If he does so, especially if he does 
so promptly, the company is in great danger 
of being required either to defend without 
reservation or to lose control of the litigation. 


The validity of a notice of reservation of 
tights has been upheld in many cases. See, 
for example, United States Guaranty Com- 
pany v. Liberty Mutual Insurance Company, 
44 Wis. 317, 12 N. W. (2d) 59, 150 A. L. R. 
632, Wisconsin Transportation Company v. 
Great Lakes Casualty Company, 241 Wis. 523, 
6N. W. (2d) 708, Salonen v. Paanenen, cited 
above, Insurors Indemnity & Insurance Com- 
Archer, 2 AutoMoBILE CAsrs (2d) 
(2d) 342 (Okla.). 


hany wv 

1, 254 Pac. 
In upholding a reservation of rights no- 

tice in the Salonen case, the court said: 


“But have held that the defence of 
an action against an insured under a so 
called ‘nonwaiver’ agreement will not estop 
the insurer from subsequently disclaiming 
liability. Liddell v. Standard Accident Ins. 
Co., 283 Mass. 340, 187 N. E. 39; O’Roak v, 
Lloyds Casualty Co., 285 Mass. 532, 535, 189 
N. E. 571. See Sanborn v. Brunette, 315 Mass 
231, 235, 236, 52 N. E. (2d) 384. Whether, 
as here, a reservation of rights by an insurer 
will have a like effect appears not to have 
been decided by this court. There is, how- 
ever, an intimation in Daly v. Employers 
Liability Assurance Corp., Ltd. 269 Mass. 1, 
© 168 N. E. 111, 72 A. L. R. 1436, that it 
would. See Liddell v. Standard Accident Ins. 
Co., 283 Mass. 340, 343, 187 N. E. 39, Else- 


where the law is well settled that no estop- 


we 
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A nonwaiver agreement is exactly what 
the term connotes—an agreement. Its 
effectiveness depends upon consent 
on the part of the insured. 


pel arises against an insurer by reason of 
its defence of an action against its insured 
after acquiring information justifying a 
disclaimer where such defence is conducted 
under a reservation of rights. The reasons 
for this view are persuasive. Where an 
insurer seasonably notifies its.insured that 
it is continuing to defend the case subject 
to its right to disclaim later, the insured is 
in no position to say that he has been mis- 
led, and can take the necessary steps to 
protect his rights. In this situation the 
basis for an estoppel is lacking. ‘In order 
to work an estoppel it must appear that one 
has been induced by the conduct of another 
to do something different from what other- 
wise would have been done and which has 
resulted to his harm and that the other 
knew or had reasonable cause to know that 
such consequence might follow.’ Boston & 
Albany Railroad v. Reardon, 226 Mass. 286 
291, 115 N. E. 408, 471. 


“We the opinion that the 
clusion of the judge that the company was 
not estopped was warranted. The company 
found itself the horns of a dilemma 
through no fault of its own. If it continued 
to defend the case, it ran the risk of losing 
its right to disclaim later. If it severed its 
connection with the case, it ran the 
risk of incurring liability to its assured. 
Under the policy the company had agreed 
to defend all suits, including those that were 
groundless or fraudulent, which were brought 
against the assured respects insurance 
afforded’ by the. policy. If without excuse 
the company refused to defend, or defended 
negligently, it would be liable to the assured. 
Abrams v. Factory Mutual Liability Ins. Co., 
298 Mass. 141, 143, 10 N. E. 2d 82; Damiano 
v. National Grange Mutual Liability Co., 316 
Mass. 626, 629, 56 N. E. 2d 18, 153 A. L. R. 
1402. To avoid this dilemma the company 
chose the course adopted here and notified 
the assured that it would thereafter defend 
under a reservation of rights. We see no 
reason why it could not do this.” 


are of con- 


on 


also 


‘as 


Just what the effect of a reservation of 
rights notice presently is in Nebraska is 
left somewhat in doubt in the Stoker case. 
In that case, of course, there was a non- 
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waiver agreement, and the court seemed to hand, the Stoker case, as well as a number 
indicate that in order for a reservation to be of other decisions, indicate that a company The 
valid, there must be agreement on the part may not reserve its right to deny coverage 
of the insured. The court said that the and, against the protest of the insured, 
nonwaiver agreement was valid so long as_ continue the defense on behalf of the in- by 
the company did not unqualifiedly deny sured. I call your attention to Zauderer v, Mis 
liability. Perhaps the court had in mind Continental Casualty Company, 19 Automo- 
that a reservation is valid whether accom- site Cases 961, 140 F. (2d) 211, wherein 
plished by agreement or by notice so long Judge Learned Hand, in holding that the 
as there is no absolute denial of coverage company was not estopped from denying ]¢tat: 
and no objection on the part of the insured. coverage by the fact that it defended the J Life 
action against the insured, pointed out that |yect 
the letter of reservation of rights, sent by the }§17, 
company to the insured, was accepted by I 
1 


on the part of the insured, the opinion seems the insured by her silent acquiescence therein, Bac 
to be in conflict with dictum in a prior Phis, the court held, was sufficient to pro- the 
Nebraska case, Ford Hospital v. Fidelity & ect the policy defense. wit! 
Casualty Company of New York, 106 Neb. I think that I may safely conclude that 
311, 183 N. W. 656. In that case, the com- in order for a reservation to be effective 
pany refused to defend and the Nebraska _ protection to the company, with a reason- 
court held that there was no justification able degree of certainty, there must be ac- 
for its failure to perform the contract to quiescence on the part of the insured, either 
defend the action against the hospital. The by silence or by affirmative agreement. If 
court said that the company could have the insured refuses to accept your reserva- E 
performed its contract to defend without tion and allow you to proceed under it, you F 
losing its right to interpose the defense of must either defend without reservation, deny | !') 
no coverage by giving notice to the insured coverage and withdraw from the lability | ™8 
that it did not waive the benefit of, such case, or file a declaratory judgment action | Thi 
coverage defense. In the Ford Hospital case, and trust that the court where you file it the 
which was decided in 1921, the court said: will not treat it as a breach of contract, land 
thereby defeating your right to retain con- |?” 
trol of the liability action. Thus, in attempt- U. | 
ing to preserve your rights, be ever careful that 
to retain the respect and confidence of your } aut 
insured. In turn, you will likewise protect dec! 
your standing with the insured, the public | the 


and the courts. an 
con 


par 
han 
hel« 
to t 


nov 


At this point, I call attention to the fact 
that to the extent that the Stoker case ap- 
pears to require agreement or acquiescence 


ator 
sura 
soo! 
ticu 
dete 
juds 


“The insurer could have performed its 
contract to defend the former action for 
damages without losing its right to interpose 
the defense that insured’s loss was not cov- 
ered by the policy. In a note in 34 L. R. A. 
(N. S.) 491, the correct rule is stated as 
follows: 

As far as Brown versus Smith is con- 
cerned, if you have concluded to attempt to 
control the liability defense, and if Mr. 
Smith has declined to execute a nonwaiver 
agreement, it may be that you will desire 


“‘An indemnity insurer will not be es- 
topped to setup the defense that the in- 
sured’s loss was not covered by the contract 
of indemnity, by the fact that the insurer 
participated in the action against the in- to serve a notice of reservation, especially to | 
sured, if, at the same time, it gives notice <r cnisliaatn in eee date ied, vans stify | OPP 
to the insured that it does not waive the ee "ay ue Ge than’ as (ne Ga be 
benefit of such defense.’ Sargent Mfg. Co. you will desire to file a declaratory judgment eae 
v. Travelers’ Ins. Co., 165 Mich. 87, 130 action. : bin 
N. W. 211, 34 L. R. A. (N. S.) 491.” tha 


the 

If, as many cases indicate, the basic rea- me! 
son that an insurance company may not Declaratory Judgment Action the 
proceed to defend a case without any reser- 
vation and then subsequently refuse to pay 
any judgment against the insured on the 
ground that there was no coverage is that 


One of the most interesting and useful I 
developments of our modern law is the } ate 
declaratory judgment action, which is now | the 
: ; eos specifically provided for by federal act and | adv 
the insured is thereby prejudiced and the by the statutes of every state except Mis- } s00 
company is precluded by estoppel, there sissippi and Oklahoma. In general, the law | It 
would seem to be no reason to require an provides for a declaration of the rights of | whi 
agreement on the part of the insured, and the parties to the action whether or not fur- | to 
the reservation notice should be as effective ther relief is.or could be claimed. The con- } is 
as a nonwaiver agreement. On the other _ stitutionality of the declaratory judgment } adv 
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The declaratory judgment action is 
now provided for by federal act and 
by the statutes of every state except 
Mississippi and Oklahoma. 


statute has long been established. Aetna 
Life Insurance Company of Hartford, Con- 
necticut v. Haworth, 300 U. S. 227, 81 L. Ed. 
617, 57 S. Ct. 461. 


In our present discussion, we are not so 
much concerned with the development of 
the law of declaratory judgments as we are 
with the practical current use of the declar- 
atory judgment remedy as it relates to in- 


surance litigation. However, as we shall 
soon see, the status of the law in a par- 
ticular forum can be most important in 


determining whether to bring a declaratory 
judgment action. 


From the company standpoint a declara- 
tory judgment action presents a challeng- 
ing and useful remedy in the proper case. 
This is especially true since the decision of 
the United States Supreme Court in Mary- 
land Casualty Company ‘v. Pacific Coal & Oil 
Company, 9 AutToMoBILE CAsEs 1176, 312 
U. S. 270, 85 L. Ed. 826, 61 S. Ct. 510. In 
that case, it was held that the injured claim- 
ant was a proper party defendant in a 
declaratory judgment action brought by 
the insurance company. It was held that 
an actual controversy existed between the 
company, on the one hand, and the injured 
party as well as the insured, on the other 
hand. The court pointed out that if it were 
held that no actual controversy existed as 
to the claimant, because any controversy as 
to him was too remote, it was possible that 
opposite interpretations of the policy might 
be announced by federal and state courts 
since the federal court, in a judgment not 
binding on the claimant, might determine 
that the company was not obligated under 
the policy, while a state court, in a supple- 
mental proceeding by the claimant against 
the company, might conclude otherwise. 

Declaratory relief is especially appropri- 
ate for the solving of coverage problems in 
the casualty insurance field. It is distinctly 
advantageous to the company to know as 
soon as possible whether there is coverage. 
It may be that there is a policy defense 
which will relieve the company from liability 
to defend and to respond in damages. It 
is much better that all of the parties be 
advised of their rights promptly.. The in- 
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jured party and the insured, as well as the 
company, often would prefer to know what 
the status of the insurance coverage is be- 
fore engaging in long protracted and ex- 
pensive litigation of the question of liability 
of the insured to the injured claimant. In 
this connection I might point out that in 
many states and in the federal courts, de- 
claratory actions may be advanced on the 
calendar and are given preference for ex- 
pedient hearing. 


The effective use of the declaratory judg- 
ment remedy in the insurance field has 
made great strides. It is now generally, 
though not universally, held that the remedy 
is available, notwithstanding the existence 
of other remedies, where there is an “actual 
controversy” between adverse parties. 
(American Life & Accident Insurance Com- 
pany v. Jones, 152 Ohio St. 287, 89 N. E. 
(2d) 301, 14 A. L. R. (2d) 815. Compare 
Glens Falls Indemnity Company v. Frederick- 
sen, 8 F. R. D. 55 (DC Neb.).) 


A myriad of cases now hold that a declar- 
atory judgment action will lie to settle the 
question of coverage of a casualty insurance 
policy in a particular instance if the requi- 
sites of such an action are present. Some 
of the later cases on this proposition are: 


Farm Bureau Mutual Automobile Insurance 
Company v. Houle, 3 AuToMoBILE Cases (2d) 
1304, 102 Atl. (2d) 326 (Vt.), holding that 
where the insured refused to permit the 
insurer to defend a suit by a passenger in- 
jured in the insured’s automobile which was 
driven by another, and to determine the 
question of insurance coverage later, a peti- 
tion for declaratory judgment to determine 
coverage under the insurance policy could 
be maintained. See also General Accident 
Fire & Life Assurance Corporation v. Green, 
115 N. Y. S. (2d) 879. 

Travelers Indemnity Company v. Cochrane, 
36 AutoMosiLE Cases 183, 155 Ohio St. 305, 
98 N. E. (2d) 840, holding that a contro- 
versy between the insurer and insured as 
to the fact or extent of liability to persons 
injured as a result of the operation of the 
insured’s automobile or as to insurer’s obli- 
gation to defend the insured in an action for 
damages against him is an actual or justici- 
able controversy determinable by a declara- 
tory judgment action. 


Travelers Insurance Company v. Crane, 94 F. 
Supp. 44 (DC Mich.), holding that an actual 
controversy was presented by insurer’s ac- 
tion for declaratory judgment of nonliability 
under a public liability policy excluding 
coverage for bodily injuries to employees of 
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Mr. Welch points out that in many 
states and in the federal courts, de- 
claratory actions may be advanced on 
the calendar and are given preference 
for expedient hearing. 


insured while engaged in his business, where 
the insured contended that the injured 
workman had been employed by an inde- 
pendent contractor and also that the insur- 
ance contracted for was to have 
all-inclusive insurance coverage. 


provided 


Hawkeye Casualty Company v. Rose, 32 
AUTOMOBILE Cases 517, 8 F. R. D. 586 (DC 
Mo.), holding that there was sufficient actual 
controversy to entitle the insurer to seek a 
declaratory judgment against the husband 
of deceased insured and those who suffered 
injury while driving the insured car and 
who had brought suit against the husband, 
where insurer contended that there was 
no liability under the policy in favor of 
the husband, but that the husband asserted 
a liability to him. 


Farm Bureau Mutual Insurance Company 
v. Hammer, 83 F. Supp. 383 (DC Va.), hold- 
ing that where judgments for death and 
injuries sustained in an automobile collision 
had been recovered against a truck owner, 
a declaratory judgment action could be 
entertained to determine liability of the 
insurer on such judgments, in order to avoid 
mutiplicity of suits. 


Farm Bureau Mutual Automobile Insurance 
Company wv. Preferred Accident Insurance 
Company, 78 F. Supp. 561 (DC Va.), holding 
that an action by an insurance company, 
which had issued an automobile liability 
policy to one involved in an accident while 
driving an automobile of another who had 
a liability policy with another company, 
against the insured, the other insurance 
company and the owner and occupants of 
the automobile involved in the accident, 
presented a proper case for declaratory 
judgment for determination of extent of 
coverage of each of the policies. 


Western Casualty & Surety Company v. 
Beverforden, 93 F. (2d) 166, holding that 
an actual controversy existed between an 
insurer and an injured party where the 
injured party, who had recovered a judg- 
ment against the driver of the insured 
automobile, claimed, contrary to insurer’s 
contentions, that the driver 
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was covered 


by the policy and that the judgment could 
be collected from the insurer. The case 
further held that the fact that the insurer 
could defend. any action on the policy on 
the ground that it did not cover the party 
operating the automobile at the time of 
the injury did not preclude the insurer from 
maintaining the suit for declaratory judg- 
ment. 


Reed v. Fidelity & Casualty Company of 
New York, 35 AutomosiLe Cases 183, 254 
Ala. 473, 48 So. (2d) 773, holding that where 
the insurer contended that there was no 
obligation to defend a wrongful death suit 
brought by respondent against insured, to 
which suit the insurer was not a party, and 
that the insurer would not be liable for any 
judgment rendered, there was a bona-fide 
justiciable controversy between the insurer 
and respondent, and the granting to the 
insurer of a temporary injunction to pre- 
serve the status quo pending the final out- 
come of the declaratory judgment suit was 
not error. 


Hoosier Casualty Company v. Chimes, Inc., 
36 AuToMOBILE CASES 874, 95 F. Supp. 879 
(Mich.), holding that where there was an 
actual controversy between plaintiff insurer 
and defendants as to the insurer’s duty 
to defend actions against the insured and 
to respond in damages under an automobile 
liability policy, and a determination of the 
controversy would relieve the parties from 
thereafter acting at their peril in relation 
thereto, it would be an abuse of discretion 
for the court to refuse to grant declaratory 
relief. 


An interesting case reflective of the de- 
velopment of the declaratory judgment 
remedy in federal practice is Knapp v. Hank- 
ins, 106 F. Supp. 43 (DC Ill.). There an 
action was brought under the Illinois dram 
shop act for damages allegedly resulting 
from intoxication caused by gift or sale 
of liquor by the defendant Hankins. The 
casualty company had Illinois 
liquor liability policy covering Hankins. 
The company filed a motion to intervene 
in the action between Knapp and Hankins 
and to petition for declaratory judgment 
of nonliability under the policy. The court 
allowed the motion to intervene, holding 
that the insurer should not be required to 
choose between not defending and waiving 


issued an 


its rights by employing its own counsel 
before it has an adjudication of the validity 
of the policy through intervention of de- 
The court, other 


claratory relief. among 


things, said: 
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In the State of Wisconsin, an injured 
patty is permitted to sue the insurer 
direct so that all issues may be de- 
termined in a single action. 


“Tt cannot be that if the 
policy is valid the Company is obligated 
to pay and will be bound by any judgment 
that might be obtained in the plaintiffs’ 
action defendant. The Company 
is in a very precarious position. If it does 
not employ counsel to defend and the pclicy 
is found to be valid, the Company thereby 
breaches the terms of its policy. If the 
Company, having knowledge of the alleged 
breach, employs counsel and defends the 
suit without first nonwaiver 
agreement, it thereby waives the breach and 


questioned 


against 


obtaining a 


becomes compelled to pay the judgment. 
Scott v. Inter-Insurance Exchange, 352 IIl. 
572, 186 N. E. 176. Plaintiffs argue that 
the Company has not attempted to obtain 
a nonwaiver agreement and makes a de- 
under a reservation of rights. The 
court cannot see why the Company should 
be required to expend the for a 
defense if the policy is void and in any 
event it has not been that such an 
agreement could be obtained from defend- 
ant. This argument is beside the point. 
The Company should forced to 
choose between not defending and waiving 
its rights by employing its 
before it has an adjudication of the validity 
of the contract of insurance. See Builders 
& Manufacturers Mut. Cas. Co. v. Paquette, 
supra, 21 F. Supp. at page 865.” 


fense 
money 


shown 


not be 


own counsel 


On reviewing the above cases, and many 
other similar ones, it would seem to follow 
logically that the remedy provided by the 
declaratory judgment statutes is expedi- 
tious, broad and complete. Sometimes it 
is. It is most unfortunate, however, that 
this is not always true. 
more narrowly construed the declaratory 
judgment statutes than others, and it ap- 
pears that in at least one state (Nebraska) the 
effectiveness of the declaratory judgment 
remedy in the field we are discussing has 
been drastically curtailed. 


Some courts have 


There are numerous cases, some of them 
recent, in which declaratory relief has been 
denied to a company seeking determination 
of the question of coverage and duty to 
defend. In Columbia Casualty Company v. 
Zimmerman, 62 So. (2d) 338 (Fla.), it was 
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held that where the only doubt, in a declara- 
tory judgment action to determine the in- 
surer’s liability for injuries inflicted when 
insured’s automobile was being driven by 
another, was whether the automobile was 
being driven with insured’s knowledge and 
consent, a declaratory action will not lie. 


In Indemnity Insurance Company ef North 
America v. Kellas, 31 AuroMoBiLe CAseEs 295, 
173 F. (2d) 120, it was held that the federal 
district court, in its discretion, properly 
refused to entertain liability insurer’s action 
for declaratory judgment where the insurer 
claimed only that the driver, who was the 
son of insured’s agent, npt covered 
because he was not operating the car with 
the permission of the insured, and where 
a tort action in the state court was pending 
in which action the denied authority 
to operate the car, even though the son 
defaulted in the declaratory judgrhent action 
and the named insured joined in the prayer 
of the complaint for declaratory relief. The 
court said that the mere future possibility 
that automobile passengers might obtain 
judgments against the owner of the insured 
automobile and the son of insured’s agent 
and might then make claim against the 
insurer to satisfy their judgments did not 
create an actual controversy the 
insurer and them. 


was 


son 








between 


In American Fidelity & Casualty Company 
v. Service Oil Company, 28 AUTOMOBILE CASES 
476, 164 F. (2d) 478, it was held that where 
a nonresident insurer was obligated, under 
a policy, to defend the resident insured 
even though the action against the insured 
was groundless, and no liability of the in- 
sured was in except that 
involved in claims sued on in the state 
court, which controversy could be litigated 
as well after the conclusion of the state 
litigation, the federal district court had dis- 
cretion to refuse to exercise its declaratory 
jurisdiction. The court said that jurisdic- 
tion to grant declaratory relief and exercise 
of discretion pursuant to that jurisdiction 
are distinct powers. The court of appeals 
pointed out that even though a court has 
jurisdiction to grant declaratory ®relief, it 
should not try controversy 
piecemeal, or to try particular issues without 
settling the entire controversy, or to inter- 
fere with an action which has already been 
instituted. 


controversy 


exercise it to 


In Wisconsin, an insurance company can- 
not bring a declaratory judgment action 
to determine whether an automobile insur- 
ance policy covers an accident and whether 
the insurance company has a duty to defend 
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for the obvious reason that the Wisconsin 
statute permits the injured party to sue the 
insurer direct so that all issues may be 
determined in a single action. (New Amster- 
dam Casualty Company v. Simpson, 12 Auto- 
MOBILE CASES 490, 238 Wis. 550, 300 N. W. 
367, Tillman v. Great American Indemnity 
Company of New York, 3 AUTOMOBILE CASES 
(2d) 90, 207 F. (2d) 588.) 


Discussion of Stoker Case 


It now becomes my painful duty to dis- 
cuss at some length the Stoker case. Pain- 
ful, because while it is always a pleasurable 
experience to discuss the brilliance of a 
supreme court decision upholding your con- 
tentions, it is likewise a distasteful experi- 
ence to talk about how the supreme court 
obviously erred in one of your own cases. 
Since I must necessarily accept some of the 
blame for the Stoker case, it is well that I, 
rather than an outsider, review it. 


On August 21, 1947, Hawkeye issued to 
Thelma I. Stoker a standard automobile 
liability insurance policy covering a 1936 
Plymouth automobile. Under the omnibus 
clause of the policy, coverage was extended 
to anyone using the automobile with the 
consent of the insured. On August 24, 
1947, the assured’s husband, Joe H. Stoker, 
was involved in a collision while he was 
operating the automobile in Douglas County, 
Nebraska. The investigation following the 
accident revealed no facts which led the 
company to believe that it was doubtful 
that Mr. Stoker had the consent of his wife 
to use the car at the time of the accident 
and for the purpose for which he was using 
it. In these circumstances, nonwaiver 
agreements were voluntarily executed by 
the Stokers whereby the company was 
authorized to make full investigation of the 
facts of the accident and defend any suit 
against the Stokers without incurring an 
admission of liability on the part of the 
company and preserving, without estoppel, 
waiver or forfeiture, the rights of the parties 
to the agreement. 

Certain claimants, who were injured in 
the accident, brought action against Joe H. 
Stoker for damages, and the actions were 
defended by Hawkeye through their attor- 
neys under the nonwaiver agreements. 

During the spring of 1949, while the dam- 
age actions were pending against Stoker 
and were being defended by the company, 
the latter, for the first time, obtained in- 
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formation indicating that Thelma I. Stoker, 
the insured named in the policy, might not 
be the “sole owner” of the automobile as 
indicated by Item 6 of the declarations 
which formed a part of the policy, and the 
company then proceeded to investigate the 
question. The evidence obtained through 
the investigation led the company to believe, 
in good faith, that while the automobile 
was registered in Mrs. Stoker’s name, it was 
actually the property of Mr. Stoker, or the 
joint property of both. Hence, the com- 
pany decided to file a declaratory judgment 
action to seek a judicial determination of 
the rights of the parties. 

The declaratory judgment action was 
filed on August 10, 1949, and in the petition 
the company sought a declaration of no 
liability because the insured was not the 
sole owner of the automobile as required 
by the policy. The company had concluded 
to waive any contention in regard to con- 
sent on. the part of Mrs. Stoker to her 
husband’s use of the car at the time of the 
accident. After the declaratory judgment 
action was filed, Mr. Stoker advised 
that he should employ independent counsel 
in that action, and he did so. 


was 


The independent counsel for the Stokers 
demanded that the company defend, without 
reservation, the pending lawsuits against 
Stoker or withdraw from all litigation, and 
stated that the nonwaiver agreements were 
cancelled. Subsequently, Stokers’ counsel 
informed Hawkeye that the cases could 
be settled for $10,000, which was the full 
amount of the insurance afforded by the 
policy, and served on Hawkeye a written 
demand that the several cases be settled 
within the policy limits. At this point, 
Hawkeye instructed its attorneys to with- 
draw from the damage cases. 


On the fifth day after the withdrawal 
of the Hawkeye attorneys from the damage 
cases, and long before the deadline for 
settlement as set out in the written demand, 
Stokers’ counsel settled the cases and judg- 
ments were entered against Stoker in the 
total amount of $16,000. There was no 
trial, and no witnesses were sworn or evi- 
dence received. As stated by the supreme 
court: 

“Tt clearly appears that the judgments 
were entered pursuant to agreement among 
the attorneys representing the parties and 
with consent of Joe H. Stoker.” 


Thereafter, Hawkeye amended the de- 


claratory judgment petition so as to present 
‘ 
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The Nebraska court, says the author, 
seems committed to the proposition 
that the filing of a declaratory 
judgment action constitutes an abso- 
lute denial of liability and a breach 
of the insurance contract, so as to 
justify the insured in retaining in- 
dependent counsel in the damage case. 
2 


the claim that the Stokers violated and 
breached the cooperation clause of the 
policy by voluntarily assuming an obliga- 
tion and incurring expense. Still later, 
Hawkeye pleaded, by way of a reply, that 
the judgments taken in the damage actions 
were not taken after “actual trial” nor by 
agreement to which Hawkeye was a party, 
which were conditions precedent to any 
recovery on the policy by any judgment 
creditor and the insured. 


Insofar as the Stoker case affects the filing 
of a declaratory judgment action by a casu- 
alty insurer seeking a determination of the 
question of coverage, it was held by the 
Nebraska Supreme Court that, on the facts 
before it, the filing of the declaratory judg- 
ment action constituted an unqualified denial 
of liability by the company and that, there- 
after, the Stokers had the right to treat 
the denial as a breach of the insurance 
contract and to proceed to defend the claims 
by securing the services of an attorney of 
their own selection. The court further held 
that there was no evidence of bad faith in 
the settlement of the cases and that the 
Stokers were within their rights and not 
acting in violation of any policy provision 
by which they were bound in making the 
settlements and permitting and causing the 
judgments to be entered in the actions for 
damages. 

The court, in the Stoker case, said: 

“The cases are numerous which hold that 
where an insurance company on the ground 
of nonliability repudiates its obligation to 
defend, the insured has the right to make 
his own defense. ... 

“Under the singular facts of this case 
as shown by the record it appears that there 
are cogent reasons why the rule in Great 
American Indemnity Co. v. City of Corpus 
Christi, supra, should have application here. 
Here not only did the insurer ultimately 
unequivocally deny liability on the policy 
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but it instituted action wherein it repudi- 
ated liability, which action was instituted 
against the Stokers by the attorneys who 
were representing them in the damage 
cases. ... 


“Tt is concluded that in this action the 
plaintiff may not be heard to say under the 
circumstances that the Stokers failed to 
cooperate in the defense of the damage 
actions by discharging the attorneys re- 
tained by the plaintiff and by retaining 
an attorney of their own choice to conduct 
the defense. 

“The next contention to be considered 
is that of whether or not under the circum- 
stances the insurer is bound by the judg- 
ments which were entered against Joe H. 
Stoker in the damage actions... . 


“It is concluded that, bad faith or fraud 
not appearing, the Stokers were within their 
legal rights and were not acting in violation 
of any policy provision by which they were 
bound in making the settlements and per- 
mitting and causing the judgments to be 
entered in the three actions for damages.” 


In the Stoker case the court makes one 
statement that may open the door to subse- 
quent filing of a declaratory judgment action 
by an insurance company, in proper cir- 
cumstances, without having the bringing of 
the action constitute a breach by the insur- 
ance company so as to entitle the insured 
to withdraw the defense of the liability 
case from the hands of the company. It 
is noted that the court says “in this action” 
the plaintiff may not “under the circum- 
stances” be heard to say that the Stokers 
failed to cooperate in the defense of the 
damage actions by discharging the Hawkeye 
attorneys and retaining attorneys of the 
Stokers’ own choice. In other words, the 
court does, to that extent, limit its holding 
to the facts before it. It cannot be gainsaid 
that the facts before the court in the Stoker 
case were not conducive to sympathy for 
the company. It seems to me that the case 
is one in which “bad facts made bad law.” 
It was not to be expected that the court 
would be sympathetic to the charge that 
there was no coverage under the sole own- 
ership provision because the husband, rather 
than the insured wife, was the owner or at 
least had a substantial interest in the in- 
sured vehicle, which interest was not dis- 
closed in the policy declarations. On the 
other hand, if the mere filing of a declara- 
tory judgment action strips the company of 
its right to conduct the defense of an action 
brought against its insured, it is readily 
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apparent that the declaratory judgment 
process is of little value in solving coverage 
questions in field. 

We this discussion, face one 
further fact which is the most distasteful of 
all for me to discuss. The supreme court 
seemed to place emphasis on the fact that 
the attorneys who defending the 
damage actions for Hawkeye were also the 
attorneys who filed the declaratory judg- 
ment action. In fine at- 
torneys I might say that they did inform 
the Stokers to retain independent counsel 
to defend the declaratory judgment action. 
In any event, regardless of what attorneys 
brought the action for declaratory judgment, 
1 feel that the Stoker 
from its inception 


the casualty insurance 


must, in 


were 


fairness to these 


case was doomed 


because of the facts 


involved. 


In view of this decision, | could not advise 
an insurer that it might seek declaratory 
relief in Nebraska against an unwilling in- 
sured without losing control of any litigation 
that might be pending against the insured. 
The Nebraska court seems committed to 
the proposition that the filing of a declara- 
tory judgment action constitutes an abso- 
lute denial of liability and a breach of the 
insurance contract, so as to justify the 
insured in retaining independent 
in the damage case. Whether that is a 
proper rule is beside the point. We are 
confronted with it, and may not ignore it. 


counsel 


I have reviewed these cases to emphasize 
the point that the use of the declaratory 
judgment procedure must be decided upon 
only after careful consideration of the in- 
dividual case in the light of the law of 
the particular jurisdiction. In the proper 
case and in the proper jurisdiction, a de- 
claratory judgment affords the opportunity 
to save considerable expense and to serve 
the laudable purpose of avoiding multipli- 
city of suits and perhaps assisting in the 
effectuation of just settlements. However, 
caution must be exercised not to abuse the 
use of the declaratory judgment, for by so 
doing you merely add to your financial 
burdens, and in addition you may muddy 
the judicial waters. In this connection, I 
would point out the words of wisdom of 
Edwin Borchard in his article, “Declaratory 
Judgments and Insurance Litigation,” 14 
Insurance Counsel Journal 182, 183 (July, 
1947): 

“Yet, I venture to believe that an exces- 
sive use of the declaratory judgment, partic- 
ularly an unsuccessful use, is an injury to 
the procedure and an injury to insurance 
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For that reason, I am anxious 
that the procedure be not abused and have 
concluded that every unsuccessful litigation 
is a blow to the procedure. Insurance 
companies would be well advised, therefore, 
not to use the procedure excessively and 
to be sure that their litigation 
The Insurance Law Journal is 
undertaking, from time to time, to 
review the declaratory judgment cases in 
order to check an and 
use of the declaratory judgment.” 


companies. 


promises 
success. 
now 


excessive abusive 


Reverting again to the hypothetical case 
of Brown versus Smith, the 
declaratory judgment 
value. If you decide’ upon such action, ] 
would suggest that you attempt to bring 
it in the federal court where the rules of 
pleading are liberal and where the remedy 
by declaratory judgment 
furthest development. If federal jurisdic 
tion is lacking, check carefully the law 
of the particular state wherein the action 
must be brought before you file it. I would 
hesitate to suggest that such action be 
filed in the state court of Nebraska prior 
to a determination of the issue of liability 
of the insured. If it should be determined 
to bring the action there, I would suggest 
that it be brought by counsel other than 
the counsel retained to represent the in- 
sured. 


use of the 
remedy may be of 


has reached its 


Defending Without Reservation 
and Paying Judgment 


The very suggestion that you defend 
without reservation and pay any judgment 
rendered within policy limits, with knowl- 
edge of facts that you consider may constt- 
tute coverage exoneration, probably seems 
revolting to say the least. But if, as often 
happens, your policy defense, when fully 
explored, is more fancied than real, that 
is exactly the thing to do. Very often 
honesty, integrity and fairness to your 
assured, to the courts, and to your company 
require such action. 


Of course, the determination to defend 
without reservation, with knowledge of an 
alleged ground of noncoverage, raises an 
estoppel against you and you waive any 
right subsequently, to deny coverage. (Jones 
v. Georgia Casualty & Surety Company, 3 
AUTOMOBILE CASES 1047, 78 S. E. (2d) 861 
(Ga.), Calhoun v. Western Casualty & Surety 
Company, 37 AUTOMOBILE CASEs 526, 260 Wis. 
34, 49 N. W. (2d) 911, Ziegler v. Ryan, 3 
AuTomosILE Cases 1025, 66.S. D. 491, 285 
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N. W. 875, Simons v. Cowan, 20 AUTOMOBILE 
Cases 770, 217 Minn. 317, 14 N. W. (2d) 356.) 

Even though you have denied liability, 
if you proceed to defend without reserva- 
tion, your previous denial is fruitless. A 
waiver once effected is irrevocable. See 
Consolidated Electric Cooperative v. Employ- 
rs Mutual Liability Insurance Company, 7 
FirE AND CASUALTY CAsEs 959, 106 F. Supp. 
322 (DC Mo.). 

In this connection, there is matter 
that should be mentioned, and that is the 
tule in Wisconsin where the claimant may, 
in the first instance, join the liability insur- 
ance company in an action against the in- 


one 


sured, and may even bring an action directly 
the company without joining the 

If this occurs, the insurance com- 
pany, by defending the action brought solely 
against it, does not waive its policy defense. 
(Calhoun v. Western Casualty & Surety Com- 
pany, cited above, Wisconsin Michigan Power 
Company v. General Casualty & Surety Com- 
fany, 252 Mich. 331, 233 N. W. 333, 71 
= b. R.. K) 

Our hypothetical case involves a substan- 
tial question of coverage, and it would not 
be sound insurance practice to defend with- 
out reservation and forego raising the cov- 
erage question. Neither the utmost good 
faith the insured nor the duty 
owed to the courts would dictate this policy. 


against 
insured. 


owed to 


Conclusion 


As noted at the outset, the decision on 
how best to advance or preserve a policy 
defense necessarily rests entirely upon the 


“ELECTRONIC BRAIN" 


Life insurance companies are on the 
threshold of one of the greatest revolu- 
tions in office methods in the history of 
the business as they move into the elec- 
tronic age. 

Practically every company home office 
from coast to coast, according to the 
Institute of Life Insurance, is closely 
studying the situation, with a growing 
expectancy that this vital change-over 
is coming nearer every day. Large num- 
bers of small machines involving elec- 
tronics in some way are already in use 
in life insurance offices, and now the 
groundwork is being laid for the use of 
new giant machines. 

The “electronic brain,” as a giant 

| electronic computer has been popularly 
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particular problem before you, viewed in 
the light of the law of the jurisdiction 
wherein the question arises. About all the 
advice that can be given that will fit every 
that you treat each case upon its 
particular facts and circumstances and do 
not attempt to promulgate an inflexible 
policy on the coverage questions. Consult 
your local counsel freely. Make your deci- 
sion as timely as possible, and then follow 
the best calculated to sustain your 
position. 


case is 


course 
A few further observations may be in 
order. You, as representatives of claims 
departments, just as I, as insurance counsel, 
are ofttimes overenthusiastic about a policy 
We must all bear in mind that 
our companies prepared the policies and 
that the courts will construe them with 
that in mind. We will do an injustice to 
our companies if we do not recognize this 
salient circumstance. 


defense. 


Many a coverage question has arisen be- 
cause of complicated policy provisions 
which are confusing either because of their 
broad because of their apparent 
conflict other provisions. Many 
policy provisions are unduly general in 
nature, and have been resorted to in an 
attempt to encompass every circumstance 
into a single standard policy. This is a 
laudable purpose, but it often leads to un- 
certainty and finally to litigation. You and 
I are not charged with the responsibility 
of drafting policies. Ours is the duty to 
construe them. However, we can and 
should encourage better draftsmanship of 
obviously inept language. [The End] 


scope or 
with 


labeled, is already installed in one life 
company headquarters in New York, and 
will soon be functioning. Another com- 
pany, in the Midwest, is currently await- 
ing delivery of its giant calculator. Many 
life companies now have them on order. 


new shift, the “automation” of 
the business, would bring in push-button, 
mass handling of statistics, accounting 
and a broad range of office operations. 
It would probably be completed in much 
shorter time than the change-over from 
hand operations to the punch-card system, 
for instance, as the introduction of elec- 
tronic computers would have to be more 
sweeping to be economical, and would 
have to be adopted more suddenly. 


This 








One of the most complex—and perhaps the least 


+0 1 


eo 


understood—liability forms in use today is the 


Automobile Garage | 


Mr. Terbell is an attorney, Lumbermens 
Mutual Casualty Company. This article 
is based on a speech which he made to 
an insurance group at Decatur, Illinois. 


HE Automobile Garage Liability Policy 

is one of the most complex, and perhaps 
least understood, liability forms in use today. 
Its complexity is largely attributable to the 
breadth of coverage, that is, it embraces 
a multiplicity of hazards which otherwise 
are written under separate policies. There 
are more divisions of coverage in the garage 
policy than in most liability forms. Fur- 
thermore, the design of the allows 
a wide choice or selection of both coverages 
and divisions of hazard. These options 
necessitate additional restrictions or qualifi- 
cations within a given division or coverage 
to avoid overlaps. At the same time, the 
extension of the policy to a wide variety 
of interests or “insureds” results in com- 
plicated language. 


policy 


One of the hazards which is in the com-+ 
bination of the garage policy is the premises 
and operations insurance which is ordinarily 
afforded by a Manufacturers’. and Contrac- 
tors’ Policy. Another is products and com- 
pleted operations coverage. An additional 
hazard is elevators. 

To these forms of general liability insur- 
ance is added automobile insurance.’ The 
automobile insurance varies according to 
the division of hazard. In the broddest form 
it includes any automobile that is: owned, 
nonowned or hired ‘and, again 
according to division, covers not only 
in the garage business but also other busi- 
ness and nonbusiness or pleasure as well. 
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use 


varying ~ 


Liabil 


oe 2 DPAAD AL aay 


In addition to the customary ybodily in- 
jury and property damage liability coverages 
there is also included automolye medical 
payments, an unusual coverage,gdamage to 
property in charge of the insur¥d and, on 
an optional basis, by endorseme %, premises 
medical payments. There are otger hazards 
such as the automobile-servicing fioist which 
may be added by endorsement. * 

a 


Liability Coverages : 


Turning to the diability insifing agree- 
ments, the bodily injury and pr®perty dam- 
age agreements are considered “ogether, as 
the only distinction is the naure of the 
damage covered. As in_ the j automobile 
policy, the agreement is a lialility under- 
taking “to pay on behalf of eres S 
only if the insured is under a Segal obliga- 
tion to respond in damages, “? ‘egally obli- 
gated,” as in other policies, m¥ans liability 
imposed by law. However, singe this policy 
is subject to a general contra; tual Exclu- 
sion (a), the term does not provide coverage 
for any contractual undertaking “which other- 
wise might be considered a legal obligation. 
Since the obligation is determined as of 
the time of the accident, the application 
of coverage cannot be altered jy either the 
insurer or the insured, excepting noncom- 
pliance with policy conditions subsequent. 
The insured need not first suffer a 
such as payment of a judgment, for the 
insurer to be liable. In other words, this is 
liability coverage and not indemnity insur- 
ance. Conversely, the agreement “to pay 
on behalf of” does not give the injured 
party a direct right of action against the 
insurer and, in the absence of statute, the 
insurer cannot be joined as a party defend- 
ant in a suit to recover damages for bodily 
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By F. O. TERBELL 


injury. The agreement is limited to pay- 
ment of “damages” as distinguished from 
fines or penalties. Damages may include 
punitive damages or smart money. 


The general undertaking to pay damages 
is further qualified by the requirement that 
the damages result from “injury.” Under 
Coverage A, the injury must be a “bodily” 
injury. This does not include such “personal” 
injuries as slander, libel and malicious prose- 
cution, but by specific enumeration em- 
braces sickness and disease, together with 
death resulting from the bodily injury, sick- 
ness or broad 
enough to include damages arising out of 
the indirect injury or consequential 
such as damages for care and’ loss of serv- 
ices. By the “inclusion” statement in the 
“each person” portion of the limits condi- 
tion, the lower limit controls the amount 
of insurance for both the direct damage and 
consequential damages for care and loss of 
services, even though such damages are the 
basis of a claim by two or more persons. 


disease. ‘Because of’ is 


loss, 


Under Coverage B, the injury must be 
to property. The underwriters intend that 
in the first instance there is to be a physical 
injury to tangible property. Once such an 
injury has been established, the coverage 
also embraces injury or damages to intangi- 
bles such as good will, loss of profits, etc. 
Loss of use is included, but it must result 
from actual injury to the property. 


The “injury” rather than the “damages” 
must be accidental in nature or “caused by 
accident.” The term “caused by accident” 
restricts the undertaking to pay damages 
particularly with respect to intentional in- 
jury. It is intended to negate some earlier 
decisions construing different language (“acci- 
dentally sustained”) which determined the 
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accidental quality of the injury entirely 
from the point of view of the person suffer- 
ing the injury. The term does not deny 
coverage for injuries caused by every vol- 
untary act or omission. If such injuries are 
the unforeseen result of negligence, they are 
covered, as, for example, the damage re- 
sulting when the garage mechanic forgets 
to fill the crankcase (an act 
or when the serviceman sells gasoline in a con- 
tainer for kerosene (an act of commission). 
Note there is no “accident” until there 
is an injury or damage. This point is im- 
portant in considering products cases. 


of omission) 


“Accident” ‘embraces not only the ele- 
ments of unforeseeability or unexpected- 
ness, but also the element of identity as 
to.time and place. This eliminates cover- 
age for injury resulting from continuous 
or repeated exposure to a condition. This 
general subject has been litigated a number 
of times and there is a seeming conflict of 
legal opinion. Some cases have been de- 
cided on the basis of the general method 
of resolving questions of doubt and ambi- 
guity against the insurer. Other courts have 
indicated their decisions were largely con- 
trolled by the facts. Thus, it is well to 
remember that the facts will determine 
many a close case, or, stated’ another way, 
“caused by accident” may be a question of 
fact rather than of law. 

Each of the liability coverages is re- 
stricted to the hazards as they are set forth 
in these definitions. Consequently, the cov- 
erage agreements, excepting Coverage D, 
are to be read with a definition of hazard 
to ascertain the ‘protection granted. Fur- 
thermore, since the coverage agreements 
read “insured,” the application of the insur- 
ance to a particular person requires a con- 
sideration of the definition of insured, because 
the policy affords protection not only to the 
party or parties named in the declarations, 
but also to others if they qualify under the 
definition of insured. 


Automobile Medical Payments 


This coverage is designated as “automo- 
bile” not only to suggest the coverage is 
applicable to automobiles,: but also to dis- 
tinguish it from premises-operations medi- 
cal payments coverage which can be added 
by endorsement. 

The medical payments insuring agree- 
ment is a direct undertaking which can be 
characterized as a third-party beneficiary 
contract by which the company agrees “to 
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pay to” certain persons, as contrasted with 
the liability agreements “to pay on behalf 
of” an insured. The closing reference in 
the agreement to bodily injury liability cov- 
erage does not mean that a legal liability 
must be established against the insured as a 
condition precedent to payment of medical 
expense; rather, it is a descriptive qualifi- 
cation of the automobiles for which medical 
payments coverage is afforded. For exam- 
ple, on a Division 1 risk, an owned auto- 
mobile used in connection with the garage 
business or for pleasure, or on a Division 2 
risk, a nonowned automobile used in con- 
nection with a service station operation but 
not for pleasure, because of .this definition 
of hazard, there is no liability insurance for 
pleasure use. 


The distinction between the liability in- 
suring agreements and the medical pay- 
ments insuring agreement is quite important 
in the adjustment of claims, because a gen- 
eral release for the benefit of the policy- 
holder does not discharge the company’s 
obligation “to pay.” The discharge of the 
company’s obligation for medical payments 
is to be evidenced by receipts. A policy 
release cannot be taken if the adjustment 
is made before the elapse of one year’s 
time, as the agreement is a continuing obli- 
gation to pay any expense incurred within 


one year after the accident, assuming that 
expense is properly related to the injury. 
Subject to the limit for medical payments, 


the company will pay all such 
provided: (1) They are “reasonable”; (2) 
they are ‘‘necessary”; (3) they are incurred 
within one year after the accident. 


expenses 


The reference to “service” restricts the 
agreement to the service itself and does not 
include the incidental expense, such as taxi 
bills or streetcar fares to doctor’s office to 
receive medical treatment. 


“Medical” is used’ in its broadest sense 
and is not restricted to services performed 
by a physician or surgeon. Fees charged by 
other recognized practitioners for the treat- 
ment of injuries or disease will be allowed 
as medical expense provided they are rea- 
sonable. Services performed by dentists 
fall within this classification. In addition, 
a vast assortment of miscellaneous items, 
such as drugs, medicines, medical supplies, 
prosthetic devices, wheel chairs and crutch 
rental and similar appliances, are included. 
The companies generally have come to rec- 
ognize that if the person sustains bodily 
injury, payments for false teeth, glass eyes, 
spectacles, etc., damaged at the time of 
such injury are in order. 
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As in the liability insuring agreement, 
coverage applies not only to injury, but 
also to sickness and disease, provided they 
are caused by accident. As used in this 
agreement, “caused by accident” means the 
same as in the liability agreements. 


The agreement is limited to injuries of 
persons while they are either “in or upon” 
an automobile or “entering or alighting” 
from an automobile. As in the automobile 
policy, this is intended to restrict the cov- 
erage to the passenger hazard and, in addi- 
tion, in this policy, to avoid overlap of 
coverage with the premises medical pay- 
ments agreement. “In or upon” has been 
construed rather liberally by the courts, 
even to a point of allowing recovery by 
persons who were injured some distance 
from the automobile. In other cases the 
courts seem to have followed a contact 
line of reasoning. The courts to be 
more concerned with whether the injury 
arose out of a use of an automobile than 
with the location of an injury within. 


seem 


As previously stated, and subject to the 
distinction with respect to automobile cov- 
erage under Division 1 and Division 2, this 
agreement applies to any automobile that 
is owned, nonowned or hired. Further, it 
applies to any type of automobile (passen- 
ger, truck, bus, etc.) that is owned, non- 
owned or hired. 


Another important qualification is that 
the actual use of the automobile must be 
either by the named insured or with his 
permission. Such use may be by the named 
insured or an employee, but need not neces- 
sarily be limited to garage operations. Here 
again, reference must be made to the re- 
spective division of hazard as to the uses 
embraced in each. Medical payments cov- 
erage would also extend to use by a cus- 
tomer or other third person, provided such 
use is with the permission of the named 
insured. The justification for this qualifi- 
cation is easily understood, because without 
it and having in mind the extension of the 
coverage to nonowned automobiles, there 
would be an unlimited exposure resulting 
from customer operation of his own auto- 
mobile on the garage premises. The per- 
mission qualification makes it clear that the 
customer’s simple presence on the premises 
in an automobile is not enough; rather, the 
insured must be related thereto by use. Use 
in this agreement also is intended to make 
the exclusions for operations, such as haul- 
away or rent-a-car, applicable in the same 
manner as in the liability coverages. 
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There is no other insurance condition for 
medical payments coverage, for one reason 
because the automobile policy would deny 
coverage to any person other than the auto- 
mobile owner named insured for an accident 
arising out of garage operations. Also, 
under that policy under “Use of Other 
Automobiles” agreements there is a similar 
denial of coverage for accidents arising out 
of garage operations. The remaining area 
in which there is possible overlap is with 
the automobile policy coverage for a tempo- 
rary substitute automobile. The other in- 
surance medical payments provision in the 
automobile policy is not made to apply as 
excess insurance to a substitute automobile, 
such as one furnished to a customer by a 
garage while the customer’s automobile is 
out of service. This situation, therefore, 
must be watched, as conceivably there can 
be overlapping primary medical payments 
coverage in both policies so as to have con- 
tributing insurance. 


Property of Others in Charge 
of the Named Insured—Coverage D 


At times this coverage has been misun- 
derstood because of reference to it 
as collision. This would imply it embraced 
damage to property owned by the insured. 
Consequently, not only the heading, but 
also the language of the agreement specifies 
it applies only to the property of “others,” 
and does not apply to either automobiles or 
other property owned by the named insured. 


loose 


This agreement is not a promise to pay 
rather, it is limited to the in- 
sured’s legal obligation to pay “damages.” 
In this respect it parallels the property 
damage liability agreement. In fact, in a 
sense, this agreement, in part at least, af- 
fords coverage for damage to property re- 
sulting from certain hazards which have 
been excluded under Coverage B. 


for “loss,” 


“In charge of” restricts the coverage only 
to property so left in charge of the named 
insured or over which the named insured 
has some right of custody. Bailment would 
be the common situation. While persons, 
notably employees, are insureds as to the 
insuring agreement, the “in charge of” pro- 
vision does not apply to property simply 
in the possession of an extended coverage 
insured. It is not intended to extend to 
automobiles in which the named insured 
may have a legal or an equitable interest or 
ownership under a “floor plan” or some 
other scheme of 100 per cent financing. 
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The property must be “of a kind” nor- 
mally or “customarily” stored in garages 
generally rather than a type one particular 
insured might occasionally accept. Since 
the agreement specifies garages, it implies 
the coverage is not to be extended to other 
operations, even though they be incidental 
to the insured’s garage business. Quite 
obviously “kind” embraces automobiles or 
motor vehicles, including the ordinary cargo 
of trucks and other commercial vehicles; 
also, personal property and effects an owner 
might leave in a passenger car. There is, 
however, considerable underwriting think- 
ing to the effect that the agreement should 
not embrace highly valuable or unusual 
personal effects. In other words, these are 
things which are not customarily left in 
charge of garages. 


The agreement does not embrace all pos- 
sible causes of damage but is restricted to 
that which is the proximate result of an 
accidental collision or upset. Damage caused 
by falling objects, such as tools and appli- 
ances, are considered due to collision in 
this agreement but other causes, the more 
common of which are fire, theft and abstrac- 
tion, are not considered due to collision. 


The agreement applies only during the 
time or while the named insured has charge 
(that is to say, many times property of 
a person, such as an employee, who may, 
for his own convenience, have his automo- 
bile on the premises), but the coverage is 
only to apply if the circumstances are such 
that it can be said the property has been 
placed in charge of the named insured. The 
employee’s parking his automobile in the 
garage for a matter of convenience as dis- 
tinguished from having it there for repair 
or servicing would’ not be considered to be 
in charge of the named insured. The cus- 
todianship must be in connection with the 
garage business and not in connection with 
some other business operation of the named 
insured, This agreement applies to damage 
to property on an automobile-servicing hoist 
but it would not apply to elevators, because, 
by definition, an automobile-servicing hoist 
is a part of the garage premises operation 
hazard and elevators are not. 


Automobile-Servicing Hoist 
Endorsement 


Not infrequently a risk does not purchase 
Coverage D, but takes a similar but limited 
form of coverage for accidents arising from 
the ownership, maintenance or use of serv- 
icing hoists. Similarly, the endorsement 


671 





covers damage to property in charge of the 
insured under Coverage B, excepting, how- 
ever, property owned, occupied, used by or 
rented to the insured. The endorsement 
does not define hoist because it follows 
the policy definition of elevator. It does 
not include hydraulic or mechanical jacks, 
portable or otherwise, which ordinarily are 
used to partially raise an automobile off 
the floor. 


Premises-Operations 


The premises portion of each division of 
hazard follows the traditional Manufactur- 
ers’ and Contractors’ scheme of being keyed 
to a purpose of use. This time the purpose 
of use, instead of being expressed by classi- 
fication of risk language in the declarations, 
is written into the definition of hazard. The 
hazard of ownership, maintenance or use 
is thus limited to persons engaged in the 
sale or repair of automobiles, or the opera- 
tion of a service station or garage, including 
public parking places. The sale and service 
of automobiles includes the sale of acces- 
sories and various kinds of repairs, includ- 
ing specialties, such as body, fender and radi- 
ator repair, ignition service and paint shops. 


By manual definition, machinery and im- 
plement dealers and repairmen may also be 
classified as a garage risk. This incidentally 
is one of the explanations for the broad 
definition of automobile, which includes not 
only land motor vehicles, but also self- 
propelled land equipment, such as construc- 
tion machinery, farm implements, etc., other 
equipment for use with any of the foregoing 
and animal-drawn equipment. 


The last revision departed from the tra- 
ditional distinction of keying Division 1 to 
automobile dealers and repair shops and 
Division 2 to service stations and storage 
garages. This is no longer a realistic dis- 
tinction because of the increasing prevalence 
of service stations engaging in extensive 
repair operations, sale of accessories and 
other functions heretofore largely limited to 
the dealer or repairman. Consequently, 
there now remains only one distinction as 
to the character of garage operations, that 
is, an automobile dealer is required to pur- 
chase Division 1, not so much because of 
a difference in the premises and operations, 
but rather because of the need of owned 
automobile coverage by a dealer or repair- 
man. Conversely, the self-service gas sta- 
tion is required to purchase Division 2 
primarily because of the nature of the prem- 
ises-operations exposure. 
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The definition of premises makes the coy- 
erage applicable to any premises described 
or, otherwise, from which the insured con- 
ducts garage operations during the policy 
period. It is for this reason Item 2 calls 
for a listing of all premises rather than 
designating specific locations covered. With 
the broad definition of premises, coverage 
applies to additional garage premises ac- 
quired during the policy period and without 
the necessity of notice of acquisition to the 
company or an endorsement amending 
Declaration 2. In this respect, the policy is 
fully automatic or “comprehensive.” 


“Premises” also includes those which 
have been alienated, that is, premises which 
the insured has sold or of which the insured 
no longer exercises any right of possession 
or control, provided they have been used 
by the insured for garage purposes. This 
latter provision is significant for products 
coverage, as it brings in protection for 
accidents occurring during the policy period, 
even though they arise out of merchandise 
sold from subsequently alienated premises. 

Premises, as in other liability coverages, 
embraces buildings and structures thereon, and 
includes adjoining ways, such as streets, 
alleys, sidewalks, either public or private. 
The premises coverage is limited to those 
used for garage purposes. It does not apply 
to any portion of a building in which the 
garage premises is located. If such other 
portion is held for rental or used for other 
business operations, the garage policy does 
not cover because the ownership or use is 
not for garage purposes. Sometimes these 
Owner’s, Landlord’s and Tenant’s expo- 
sures are added by endorsement to the 
garage policy, but for additional premium. 


In addition to premises, this policy also 
covers all of the garage operations of the 
insured, either on the premises or away. 
The only qualification is that the operation 
must be either necessary or incidental to 
the garage business. ‘Necessary or inci- 
dental” has been substituted for the older 
provision “necessary and incidental” to make 
it clear that operations to qualify for cov- 
erage may be either. There is no longer 
a requirement that they be both necessary 
and incidental. 


To determine whether a given operation 
is “necessary” is not difficult, for we apply 
custom and usage in the business of repair, 
sales and service of automobiles. Often 
a different question arises in deciding if 
the operation is incidental. Incidental im- 
plies a relationship, dependent on, related 
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or pertinent to the principal business of 
the garageman. Some definitions suggest 
an operation is incidental if it is the usual, 
natural or inseparable part of the garage 
operation. Incidental implies the operation 
is secondary to, or the minor part of, the 
entire business operation. The operation 
will often be conducted at the same loca- 
tion, but this fact alone is not conclusive. 
That is, if the business is entirely separate 
and distinct even though located on the 
garage premises, it is not to be considered 
incidental. In a majority of cases, the ques- 
tion of “incidental” is to be determined from 
the facts and circumstances, and in the case 
of a coverage contest, you can anticipate 
that it will be a question of fact. 


This is a substantial extension of cover- 
age because of the many well-known activi- 
ties engaged in by garage and service stations 
which are only remotely related to their 
main function of automobile sales, servicing 
and repair. This broadening is sufficient 
to embrace the sale and servicing of many 
items not directly related to automobiles— 
just to name a few—electric refrigerators, 
radios, washing machines and other home 
appliances, electric motors, bicycles, motor- 
cycles, welding or blacksmith operations. 


“All operations” comprehends not only 
ordinary maintenance and repairs to build- 
ings and equipment performed by either 
the insured or independent contractors, but 
also includes any construction and demoli- 
tion operations. However, as to demolition 
and construction operations performed by 
independent contractors, there is an exclu- 
sion applicable in the absence of endorsement. 


Quite obviously, the garage business in- 
cludes repair and servicing of automobiles, 
or other appliances incidental thereto, con- 
ducted either on the premises or elsewhere. 
Such operations may be performed either 
by the named insured or by independent 
contractors in his behalf. In this connec- 
tion, the broad definition of automobile 
brings not only motor vehicles within the 
common acceptance of that term, but also 
an extensive variety of other land vehicles 
or equipment for use therewith. 


Products-Completed Operations 


“All operations” is broad enough to in- 
clude liability arising from conditions and 
goods which are manufactured, sold or 
handled by the insured. Further, without 
any qualification as to the location of the 
accident or the time of occurrence, “all 
operations” is broad enough to include lia- 
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bility for accidents occurring after operations 
have been completed. Hence, products- 
completed operations coverage is included 
in. the basic grant even though there is no 
definition of products hazard in the policy, 
because no provision is made for its exclu- 
sion. It is, therefore, unnecessary to deter- 
whether an accident involving the 
product occurs on the premises or away, or 
whether possession has been relinquished to 
another, because the garage policy does not 
follow the customary premises-operations 
line of demarcation as to accidents arising 
out of products occurring on the premises 
or away from the premises before goods 
have been sold or delivered to a customer. 
Nor does it attempt to make any distinction 
as to equipment located or rented to others. 


mine 


Even though the garage policy does not 
follow the traditional distinction and even 
though we no longer draw a distinction as 
to products between Division 1 and Division 
2, some general discussion of the subject 
is appropriate because of the multiplicity 
of questions that arise from this aspect of 
the policy. 


Products liability insurance fundamentally 
is coverage for the liability of either the 
retailer or the manufacturer for injuries to 
the purchaser or a third person arising from 
a condition in goods. Because the sale and 
manufacture of commodities today often in- 
volves not only the sales transaction itself, 
but also the installation, servicing and repair, 
products insurance comprehends liability 
arising not only from a condition in the 
goods itself, but also from neglect in the in- 
stallation, servicing or repair. Then too, many 
operations, such as repair, are essentially 
service operations and are not primarily 
concerned with the sale of goods. In other 
words, the sale of goods is only incidental, 
as are repair parts. Thus it often would 
be difficult to determine whether a particu- 
lar accident resulted from a vice inherent 
in the goods or due to neglect in its use 
or installation. Consequently, there is no 
distinction drawn for insurance purposes. 
Both are lumped together in a single hazard, 
products-completed operations. 


The products insurance is keyed to a 
“handling or use” by the customer or to 
the existence of a condition in the goods 
which causes the accident. There must be 
an accident causing an injury or, stated 
another way, the accident must occur while 
the product is being used by someone other 
than the insured or his employees. The 
condition need not be created by the in- 
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sured’s handling or caused by his neglect 
alone. Oftentimes, the condition may arise 
from the neglect of others, as in the case of 
the insured retailer or distributor who is 
liable to the ultimate consumer even though 
the condition is attributable to the manu- 
facturing process. 


“Completed operations” means the par- 
ticular operation out of which the accident 
causing the injury occurs after the insured’s 
work has been finished. The operations 
may have been performed either by the in- 
sured or his employees or by others on his 
behalf, as in the case of a garage farming 
out a particular repair job. It is immaterial 
if the neglect occurred during the time the 
garage had charge of the object if the acci- 
dent occurs after the insured’s work has 
been completed and the object returned to 
the customer. In any such case, the acci- 
dent must occur away from the insured’s 
premises. 


To determine the scope of coverage of 
the products hazard or, more particularly, 
of the completed: operations section, refer- 
ence also must be made to the underlying 
coverage agreement, because both products 
and completed operations set forth require- 
ments as to accident. To construe accident, 
again we refer to the coverage agreements. 
Since coverage is afforded only for damages 
caused by accident, the products hazard is 
likewise restricted to damage which results 
from an accident which arises out of the 
work performed. Oftentimes, care is neces- 
sary to determine whether the damage actu- 
ally is caused by the garageman’s faulty 
workmanship or stems from some other or 
intervening cause beyond the control of 
the garageman. The most common situ- 
ation is damage which arises from the inter- 
vening or subsequent negligence of the cus- 
tomer. Careless workmanship in and of 
itself is not an accident or, standing alone, 
is not conclusive. 

Taking another point of view, it is some- 
times necessary to distinguish between cause 
and results. For example, deliberate omis- 
sions may be the faulty workmanship, but 
damage arising from such an omission is 
not considered to be caused by accident. 
As another illustration, if a garageman 
knowingly uses a part and he recognizes 
that, as a natural and probable consequence 
of its use, mechanical failure will follow, 
then the ensuing motor damage is not caused 
by accident. The damage is not caused by 
accident even though from the customer’s 
standpoint the result is accidental in the sense 
that it was unexpected or unforeseen by him. 
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Sometimes it is stated that products in- 
surance is not intended to cover negligent 
or defective workmanship. This statement 
is true to the extent that the policy does not 
“suarantee the quality of the work 
formed or the goods sold.” These are a 


per- 


part of the garageman’s risk of doing busi- 
ness. While the coverage: does not apply 
to the work itself, neverthéless, it compre- 
hends liability arising from damages to 
other parts of any object resulting from 
defective workmanship or negligent servic- 
ing. Thus, if the garage, in installing a 
new tire, improperly tightens the lugs and, 
as a result, the tire comes ioose and the car 
goes into the ditch, products coverage does 
not contemplate cost of a new tire or the 
cost of installation, but does cover the re- 
mainder of damage to the automobile. 


Ordinarily the premises-operations hazard 
is not intended to include servicing oper- 
ations performed on premises where the 
insured may bring an appliance to his shop 
to make repairs and then reinstall it for 
the customer at another location, that is, 
insofar as accidents occurring after comple- 
tion of the installation, but the garage policy 
makes no distinction between products and 
premises-operations at this point. Hence, 
there would be coverage for accidents aris- 
ing not only from such repair or servicing, 
but also from substitute appliances loaned 
to the customer while the repairs were in 
progress. There is no need to determine 
whether the substitute appliance was equip- 
ment which was “located for the use of others.” 


Also, under the garage policy, it is unnec- 
essary to determine if an accident arose 
during or as a result of pickup and delivery 
operations. For that matter, the policy does 
not distinguish between pickup and delivery 
and loading or unloading of automobiles, 
because assuming the particular use of the 
automobile is covered, automobiles, premises- 


operations and products-completed oper- 
ations are combined as a single hazard 
under each division. Furthermore, there 


is no distinction from a limits of liability 
standpoint, for the garage policy does not 
have an aggregate limit as to either premises- 
operations or products. 


Automobiles—Division 1 


In considering automobile coverage, refer- 
ence first is to be made to the broad defi- 
nition of the term which includes any land 
motor vehicle or trailer, other. self-propeiled 
land equipment, equipment for use with 
either, and animal-drawn equipment. 
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word “land” is used to exclude dircraft and 
watercraft. As to the latter, it is to be 
remembered that the watercraft exclusion 
applies only to off-premises accidents; con- 
sequently, there can be on-premises cover- 
age for incidental operations in connection 
with the sale or servicing of watercraft or 
its equipment. 
Under Division 1, 

age applies to the ownership, maintenance 
or use of any automobile. The grant of 
coverage in this respect is the same as 
under the automobile The term 
“any,” as under the automobile policy, in- 
cludes not only owned automobiles, but also 
nonowned or hired. The customary defi- 
nition of each class of automobile is implied. 


the automobile cover- 


policy. 


The garage policy is not automobile in- 
surance in that it insures a particular auto- 
mobile; rather, the grant of coverage is tied 
to certain uses. This is an important dis- 
tinction, for in analyzing coverage we are 
first concerned with the purpose of use 
and, with the person 
using the vehicle. 


second, owning or 


Coverage for automobiles is not limited 
to the garage business; rather, the purposes 
of use fall in three broad categories. There 
are variations for each category as to whether 
the automobile is owned or simply in charge 
of the named insured. These 
may be outlined as follows: 


categories 


(1) In connection with the garage busi- 
ness (any owned, nonowned or hired auto- 
mobile if such ownership, etc., is in connection 
with the garage business); 

(2) Occasional use for other business 
purposes (any owned, nonowned or hired 
automobile in charge of and used principally 
in connection with the garage business); 


(3) Nonbusiness (personal or pleasure) 


purposes: 


(a) if owned or in charge of and used in 
connection with the garage business, or 


(b) if owned by the named insured in 
connection with the garage business for the 
use of a partner, an officer or a member of 
their household. 


The definition for all three categories re- 
quires that the automobiles be in charge of 
the named insured. 


The question sometimes arises under the 
second category as to what is occasional 
use for other business. Another business 
would be one wholly unrelated or not in- 
cidental to the named insured’s garage 
business. The next question is—what is occa- 
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sional? The word is to be given its ordi- 
nary accepted meaning or import which 
denotes irregular and infrequent. Again, 
what is occasional will be determined by 


the facts and circumstances in each case. 


The “(b)” section in the third category is 
the latest broadening of the automobile 
coverage. The effect is to provide insur- 
ance for pleasure use and for occasional 
other business use by any proprietor, part- 
ner, executive officer or a member of their 
household for garage-owned automobiles 
without regard to whether the automobile 
is used principally or a majority of the 
time in connection with the garage business. 
Heretofore, technically there was no cover- 
age for a garage-owned automobile which 
was used primarily as a pleasure automobile 
by a member of the proprietor’s family, 
such as the dealer turning an automobile 
over to his wife to use as a family car. 
There still is the qualification that the 
ownership of the automobile must be in 
connection with the garage business and 
not some other business. For example, in 
the case of a partnership, it must be titled 
in the name of the firm and not in the 
name of an individual partner. If titled in 
the name of an individual, he would be re- 
quired to show that the car was purchased 
and owned in connection with the garage. 


The garage policy does not include a tse 
of other automobiles insuring agreement. 
Such coverage may be provided for part- 
ners, officers and members of their families 
by endorsement for an additional premium 
charge. The one exception to this rule is 
for an individually owned risk or for a part- 
nership; limited Drive-Other-Cars coverage 
will be provided by endorsement for one 
designated individual without additional pre- 
mium charge. 

For particulars as to who is an insured 
as to automobiles, refer to definition of 
insured, 


Automobiles—Division 2 


Under Division 2, the automobile cover- 
age is more restrictive, being limited to 
nonowned automobiles only, that is, those 
which are neither owned nor hired, not only 
by the named’ insured, but also by any part- 
ner or a member of the household of either. 
Further, there is coverage for automobiles 
only while used in connection with the ga- 
rage business. There is no automobile 
coverage for other business purposes or 
for nonbusiness or personal or pleasure use. 
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While we have said that the garage policy is 
patterned. after Manufacturers’ and Con- 
tractors’ coverage, a peculiarity will be 
noticed in this division because it does not 
provide on-premises coverage for owned 
automobiles. 


Division 3—Elevators 


Division 3 is optional, but if it is pur- 
chased, the policy will afford coverage for 
any elevator located at the premises. Here 
again premises are limited to those owned 
or occupied by the insured in connection 
with the garage business. If coverage is 
written for elevators, it is automatically 
extended to elevators on subsequently ac- 
quired premises which come within the defi- 
nition of that term. 


By definition, the word “elevator” does 
not include any automobile-servicing hoist, 
hence coverage for an automobile-servicing 
hoist is a part of premises-operations under 
Division 1 or 2. 


Defense, Settlement 
and Supplementary Payments 


While the defense agreement is substan- 
tially the same as the one in the automobile 
policy, it nevertheless is essential to remem- 
ber the introductory statement “as respects 
the insurance afforded,” which conditions 
all of the undertakings in this agreement 
upon the existence of coverage being other- 
wise provided by the policy. If coverage 
is not so provided, there is no obligation 
to defend any suit, even though the suit 
be groundless or false. Consequently, it 
is necessary to have the facts essential to 
determining whether there is coverage ac- 
cording to all terms of the policy before 
undertaking the defense. If the insurer 
undertakes the defense which was not other- 
wise covered by the policy, the probable 
result is waiving all rights to subsequently 
assert a coverage defense. Waiver applies 
only to existing facts or facts which were 
known or could have been ascertained. 
Coverage defenses developing subsequent 
to assuming a defense, as for example the 
failure to continue cooperation, are still avail- 
able to the insurer. 


Referring again to the introductory agree- 
ment, it is to be observed that the defense 
agreement applies not only to liability Cover- 
ages A and B, but also to Coverage D. In 
this connection, it is to be remembered that 
employees are “insureds,” and are entitled 
to a defense if sued. 
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While the definition of hazards includes 
coverage both for premises-operations and 
for automobiles, the bail-bond provision ap- 
plies only to automobile accidents and auto- 
mobile traffic violations. In other respects, 
the defense agreement follows the auto- 
mobile liability policy. 


Definition of Insured 


The definition of insured tells us who is 
entitled to protection under Coverages A, 
B and D. Part 1 of the definition lists the 
persons who will be protected with respect 
to premises-operations, They are: (1) the 
named insured; (2) any partner; (3) any 
employee, by implication includes executive 
officers; (4) any director or stockholder 
(for the last three named, coverage is re- 
stricted while they are acting within the 
scope of their duties as such); (5) any per- 
son or organization having a financial in- 
terest in the business. 

As to automobiles, in addition to the 
foregoing, the policy will, subject to the 
three exceptions, also cover any person 
using an automobile or any person respon- 
sible for the use, provided the actual use 
is either by the named insured or with the 
permission of the named insured. This 
provision is essentially the same as in the 
automobile policy. As in the automobile 
policy, the permission may be express or 
implied and the grant must be under cir- 
cumstances in which it can be said to come 
from the named insured. The general sub- 
ject of permission, the scope of grant and 
rules as to deviation and departure which 
are said to destroy the grant will not be 
gone into as they have been previously 
treated in detail. Nevertheless, one re- 
minder is in order: This entire provision 
is keyed to the “actual use,” that is, the 
use being made of the automobile out of 
which the accident arises. 


The phrase “an automobile covered by 
this policy” means the “use” for which in- 
surance is otherwise afforded by the policy. 
Here, automobiles are contemplated as those 
within the scope of the policy, and reference 
must be made to the definition of hazards to 
determine what risk is contemplated, not 
only with respect to the ownership of the 
automobile, but the nature of the use, that 
is, business or nonbusiness. 


The introduction to the exceptions gives 
them the effect of general policy exclusions 
equally applicable to all the persons named 
who would otherwise be insureds. 
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Exception (a) is the standard coemployee 
exception denying coverage to any employee 
with respect to an injury to a fellow worker 
resulting from an accident in the course of 
their employment for the same employer if 
it arises out of the business of that employer. 
Fundamentally, the purpose of this excep- 
tion is to avoid coverage for accidents which 
otherwise would be compensation claims. 


Exception (b) is extremely important and 
may be called the “owned” car exclusion 
because it denies coverage to any of the 
persons listed for their use of owned auto- 
mobiles. Those-persons are a partner, em- 
ployee, director, stockholder or any other 
person, such as a customer, The reason for 
this denial is that the automobile policy on 
their own cars would cover them as named 
insureds since the garageman exception in 
the automobile policy does not apply to the 
named insured. There is to be no overlap 
of coverage between the automobile and the 
garage policy insofar as it applies to per- 
sons who are “insureds” under either. 

This ownership provision denies coverage 
not only to the persons named for the use 
of automobiles owned by them, but also 
those owned by a member of the household, 
such as a wife or child, provided such 
household member is not the named insured. 
“Other than the named insured” refers to 
the household member and not to the part- 
ner, employee, etc. Also, with respect to 
the household cars, it is to be remembered 
that Division 2 restricts the nonownership 
coverage grant to automobiles which are 
not owned by the named insured, a partner 
or a member of the household of either. 


The partnership situation is sometimes 
misunderstood because of the reference to 
the named insured. If a garage policy is 
properly written, it names the partnership 
and does not recite the individual partners 
so as to make them named insureds. Con- 
sequently, the individual partner status as 
an insured is determined by this provision. 
In other words, the garage policy, while it 
contemplates coverage for the firm’s lia- 
bility, does not contemplate coverage for 
the individual partner. For other than 
owned automobiles, coverage is no longer 
denied to one partner for the injury or’death 
of another or to an executive officer, that is, 
with respect either to an automobile owned 
by the named insured or to one owned by 
such other officer or partner. 

Here, again, in analyzing the automobile 
coverage, it is essential to apply the provi- 
sion of a particular division of hazard, not 
only ownership, but also the ‘purposes of 
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use, that is, garage, nongarage, commercial 
or pleasure. In considering the person en- 
titled to protection, it is essential to remem- 
ber for nonbusiness use, Division 1 has been 
extended to apply to automobiles which are 
owned by the named insured and have been 
assigned or turned over to the partner, ex- 
ecutive officer or members of their families 
for personal or pleasure use. Thus, all such 
persons may be “insureds.” There is no 
longer any requirement to apply a test of 
use “principally” in the garage business. 


Exception (c) has been added to this agree- 
ment so as to avoid the named insured 
indirectly getting protection under property 
damage liability for property owned, rented, 
etc., by claim or suit being brought against 
the partner or the employee personally for 
damage done by the partners or employees 
to property in charge of the named insured. 
This is one time the principle of severability 
of interest is not used in construing the 
word “insured.” 


Premises, Elevators 
and Automobiles Defined 
Discussion of these definitions has been 


made a part of the divisions of hazard where 
the terms apply. 


Policy Period, Territory 


This policy has the standard policy period 
and territorial division, that is, it covers 
accidents which occur during the policy 
period within the United States or Canada. 
As to products and completed operations 
insurance, the date of the accident controls 
rather than the time the product was sold 
or when the operation was performed. 


Exclusion (a) 


As to all coverages, this exclusion carries 
out the underwriting intent that this policy 
is not to afford any contractual liability in- 
surance either for automobiles or for premises- 
operations. More particularly, this policy 
does not afford any coverage for leases, side- 
track or elevator maintenance agreements 
such as the comprehensive general liability 
policy. The lease provision is important 
because of a practice of many oil companies 
to incorporate indemnity or to hold harm- 
less provisions in the contracts for their 
lessee-operated stations. 


Since the policy does provide products 
liability insurance and that insurance em- 
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braces liability arising out of the sale of 
goods, irrespective of whether the action is 
brought in contract or tort or the suit is 
based on warranty express (contract) or 
implied (law), an exception for a warranty 
of goods is necessary in the exclusion. 


Exclusion (b) 


As to all coverages, this exclusion 
deals with certain types of automobiles, and 
their which are not covered. The 
policy, as a normal part of garage oper- 
ations, is not to cover rent-a-car operations. 
Consequently, the first part of this exclusion 
denies coverage to both the named and 
extended coverage insured during the time 
automobile is rented by the named 
Exception is made for a garage 
dealer who employs a rental arrangement 
for furnishing demonstrator automobiles to 
his employee-salesmen. The only qualifica- 
tion being that such automobiles have to 
be used principally, that is, the major part 
of the time, in connection with the insured’s 
garage Subject to the principal 
qualification, coverage as to both the named 
insured and the extended coverage insured 
for pleasure is also included. This rental 
arrangement, however, should not be con- 
fused with practices employed by some deal- 
ers by which demonstrator sold 
to their employees under a conditional sales 
contract. If the title to such automobiles 
is in the name of the salesman, they become 
“owned” automobiles and are denied cov- 
erage by Exception (b) in the definition 
of insured. 

For a garage risk it could readily be 
argued that either the retail or wholesale de- 
livery of bulk gasoline and oil was incidental 
to the garage operation. Actually, this risk 
is not contemplated by the garage premium. 
Consequently, in this exclusion, coverage is 
denied for the use of any tank truck, tank 
trailer or tractor used therewith which may 
be owned or hired by the named insured. 


first 


uses, 


any 
insured. 


business. 


cars are 


Neither does the garage premium contem- 
plate coverage for haul-away operations. 
Hence, coverage is denied for this type of 
automobile. The term “haul-away” is limited 
to the well-known specially designed rigs 
used for transporting automobiles from fac- 
tory, distributor or retail dealer. It is not 
to be applied to an ordinary truck used to 
transport another automobile, either piggy- 
back or partially supported on the chassis, 
nor is it to be applied to a garage service 
truck used to haul an automobile, tractor 
or other equipment to or from the garage for 
repair or service. 
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For the haul-away, tank truck, trailer or 
tractor, it is to be observed that the ex- 
clusion applies only away from the premises. 
There is also another qualification, that is, 
the exclusion is not applicable with respect 
to any of these which are held for sale by 
the named insured if the off-premises use is 
demonstrating or testing. 


The last portion of this exclusion takes 
coverage for the use of elevators on the 
premises out of Division 1 and 2 but does 
make an exception if coverage for elevators 


has been procured by purchasing Division 3. 


Exclusion (c) 


As to the liability coverages and auto- 
mobile payments, the policy does 
not cover any public or livery use, including 
carrying property for a charge if done by 
the named insured. This exclusion is drawn 
to “use” rather than to the “automobile” 
as it denies coverage to the named insured 
only while he is conducting 
ations. Coverage will otherwise be afforded 
to any automobile during the time it is 
not so used. 


medical 


these oper- 


This part of Exclusion (c) may be con- 
trasted with the first part of Exclusion (a) 
which applies to automobiles rented to 
others, in that (a) the named insured must 
be the one that is engaged in the rental 
operation, that is, if the insured simply 
loans the automobile to another who in 
turn rents it there would be coverage for 
the named insured but none for the ex- 
tended coverage insured. The public or 
livery in this exclusion denies coverage to 
the named or to any additional insured for 
a public or livery or contract hauling, such 
as cartage operations. 

This exclusion denies coverage for 
any aircraft and, at the same time, it is 
remembered that the grant of coverage with 
respect to automobiles by definition is limited 
to “land” motor vehicles. 


“All operations” said to include 
structural alterations, new construction or 
demolition operations, but this exclusion 
limits that coverage to operations per- 
formed by the named insured or its em- 
ployees, and, at the same time, denies the 
named insured any owner’s protective lia- 
bility coverage if the operations are per- 
formed by independent contractors. It is 
to be observed that this exclusion does not 
apply to ordinary maintenance or repair. It 
is also to be observed that structural altera- 
tions for insurance purposes are understood. 
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not to include removal of shelving, counters, 
showcases and nonweight-bearing partitions, 
but does include alterations which change 
the size of a building or structure or in- 
volves the moving of either. 


Exclusions (d) and (e) 


Exclusion (d) takes away bodily injury 
and medical payments coverage for em- 
ployees injured while engaged in employ- 
ment of the insured. This is the standard 
employee exclusion and it is designed to 
avoid an overlap of coverage with the stand- 
ard workmen’s compensation policy, which 
would cover not only the insured’s liability 
for compensation, but also his employer’s 
liability at common law. This exclusion is 
the same as the one in the automobile policy. 
(e), which applies to bodily 
injury liability, is usually referred to as the 
compensation exclusion. Whereas Exclu- 
sion (d) denotes certain persons, that is, 
“employees,” this exclusion specifies an “‘ob- 
ligation,” the. intention being to eliminate 
any possibility of coverage under a compen- 
sation law which has not already been 
eliminated ‘by the employee exclusion. The 
common which a 
general contractor becomes liable for com- 


Exclusion 


situation is one in 
pensation benefits for employees of an un- 
insured subcontractor. Again by the use 
of obligation, the exclusion is intended to 
deny coverage not only for those benefits, 
but also any indirect or secondary liability 
to indemnify because of the application of 
the compensation law to 
This exclusion 


such a situation. 
is also standard and is the 
same as in the automobile policy. 


Exclusion (f) 


The first part of this exclusion takes away 
coverage for property “owned by or rented 
to the insured,” and the second part of the 
exclusion takes coverage away for property 
“in charge of or transported by the insured.” 
This language is the same as in the auto 
policy, but in the garage policy it is divided 
into two parts so that the second part can 
have the proviso for elevators (“except 
under Division 3... .”). In other words, 
the in-charge-of-or-transported part of the 
exclusion does not apply if the insured has 
purchased the elevator coverage, but if the 
insured does not have Division 3, then not 
even Coverage D (Property of Others in 
Charge . . .) protects him for property 
carried on elevators at the premises. This 
is because Coverage D is subject to Exclu- 
sion (b) “ except under Division 3 
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of the Definition of Hazards, to any elevator 
at the premises.” Note, however, that an 
auto-servicing hoist is not an elevator (see 
definition of elevator) and so Coverage D 
protects the insured for a car on his hoist, 
but if he wants similar coverage for prop- 
erty on his elevators, then he must have 
Division 3. 

In this exclusion the severability-of-interest 
rule again comes into play. Under this 
rule, the term “the insured” means “the 
insured against whom the claim is made.” 
For example, the exclusion does not deny 
coverage to one insured just because the 
damaged property was rented to some other 
insured, 


Part 3 of Exclusion (f), while new to this 
policy, is the standard exclusion for a policy 
affording products and completed operations 
insurance. The purpose of this exclusion 
is to deny coverage for damage to the goods 
or product itself or for its cost of replace- 
ment. In other words, liability insurance 
does not guarantee the quality of the mer- 
chandise itself which the insured manu- 
factures, sells or handles; rather, it affords 
coverage for indirect or that which 
arises out of the use of the goods or products. 


loss 


As to the completed operations, similarly 
the policy is not going to apply to the work 
itself which has been done either by the 
named insured or in his interest by an inde- 
pendent contractor. Except for the work . 
itself, or to the particular part of the auto- 
mobile or other equipment repaired or serv- 
iced, pwoperty damage coverage is afforded 
for all other damage caused by the negligent 
repair. Also, it is to be remembered that 
the operation is not to be considered in- 
complete simply because it was negligently 
or improperly performed. 


The so-called “oil plug” claims are, with- 
out a doubt, the most troublesome of the 
products From the standpoint of 
coverage, they present most of the border- 
line questions. It is impractical to cate- 
gorically say that they are covered. Each 
case must be determined on its own par- 
ticular facts. 


class. 


The mere failure to replace drained oil, 
or replacing drained oil with the wrong kind 
or grade of oil, is in itself not “damage 
caused by accident.” Subsequent damage 
to a motor is not caused directly and solely 
by failure to put oil into the crankcase. In- 
stead it results from operating the motor 
without oil. A motor not run is not damaged 
by a lack of oil. Departing from a coverage 
discussion strictly, let us point out that 
many claims for damage arising out of an 
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alleged failure to replace drained oil are 
often the result of the negligence of the 
customer iu failure to exercise ordinary 
care to use the means provided on the in- 
strument panel of every modern auittomobile 
to see that the oil pump and lubricating 
system in his motor are functioning prop- 
erly after he has had the oil in his car 
changed. The insured may be negligent in 
not putting oil in the crankcase, but there 
is also a high degree of contributory negli- 
gence on the part of the owner who does 
not look at his oil gauge once in awhile. 

Finally, while the policy does afford cover- 
age for liability arising from defects or con- 
ditions existing in premises which have been 
alienated, it does not afford coverage for 
damage to such premises. 


Exclusions (g) and (h) 


Exclusion (g) is applicable only to medi- 
cal payments. It is the same exclusion as 
in the automobile policy and denies coverage 
for injuries to any person if that person is 
entitled to benefits under any workmen’s 
compensation law. The compensation bene- 
fits need not be paid to make the exclusion 
applicable; rather, it is sufficient if the in- 
jured has a right to or is “entitled to” 
compensation benefits. Automobile medical 
payments coverage is not excess insurance 
for medical expense that may not be pay- 
able under a limited compensation law. 

Exclusion (h), which is applicable to 
Coverage D, first implements some of the 
restrictions in the insuring languag& limit- 


‘INFORMATION PLEASE” ‘ 


New York’s more than four million 
car-owners will indicate whether or not 
they carry automobile liability insurance 
at the time they apply for 1955 registra- 
tion plates. 

Applicants will fill out a simple blank, 
on a confidential basis, for use in a 
statistical study by the Bureau of Motor 
Vehicles. No 1955 registration can be 
issued unless the new form is filed with 
the application. 

The bureau’s insurance canvass is re- 
quired by a 1954 law (Chapter 498 of the 
Laws of 1954). Under its terms, the 
motor vehicle commissioner “shall require 
the owner to state whether he has a 
motor vehicle liability policy and such 
other facts as will enable the compilation 
of accurate statistics concerning insur- 
ance coverage.” 


ing coverage to accidental collision or upset 
but excluding any loss directly or indirectly 
resulting from fire or theft. This is an im- 
portant distinction between Coverage D and 
garagekeepers’ legal liability coverage. 

To further emphasize that this agreement 
does not apply to the insured’s property; 
Part 1 of the exclusion specifies not only 
property owned by the named insured, but 
also property which may be rented or loaned to 
the named insured as distinguished from prop- 
erty which is simply left in his charge. 

In Part 2 the coverage is not to apply 
to any automobile while being driven (drive- 
away) or transported (haul-away) from a 
factory or distribution point to a retail dealer 
or for storage. Here Coverage D is more 
restrictive than Coverage B, because this 
exclusion includes not only haul-away oper- 
ations, but also drive-away operations. The 
exclusion applies from the point of delivery 
to the purchaser or until it can no longer 
be said the property is in charge of the 
named insured. In other words, Coverage 
D does not cover any transportation hazard 
in the delivery of any automobiles from the 
factory to the dealer. However, the exclu- 
sion is not intended to apply to automobiles 
being delivered from a retail dealer’s garage 
directly to the purchaser. 


Conditions 


The conditions of this policy are not dis- 
cussed as they are essentiaily the same as 
those in the automobile policy and also be- 
cause they are “standard.” [The End] 


The new form will ask two questions: 


(1) “Does your motor velxicle have lia- 
bility insurance coverage ‘of at least 
$10,000/$20,000 for bodily? injury and 
$5,000 for property damage-”” 

(2) “If yes, give name »f insurance 
company.” ¥ 

The applicant dates and sins the form, 
certifying to the truth of thcinformation. 
As provided by law, the inf&rmation will 
be treated as confidential agid used only 
in the compilation of statistical studies 
“which do not divulge inforgiation which 
can be identified with ay particular 
owner.” The individual relies will not 
be public records. 7 

Tabulation of the information reported 
on the form will, for the fist time, pro- 
vide accurate information %s to the ex- 
tent of insurance coverage <1 New York. 
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The Effect of the Food, Drug, and Cosmetic Act 


on Private Litigation 


By WILLIAM P. WOODS, Member of the New York Bar 


This article originally appeared in the 
Food Drug Cosmetic Law Journal. 


r.HE widespread regulation of the food’ 

industry by statute is a comparatively re- 
cent development in American jurispru- 
dence. Although it was by no means the 
first legislation to deal with this vital ele- 
ment of the economy, the federal Food and 
Drugs Act of 1906* marked the beginning 
of an era in which government—both at a 
local and a national level—was to take in- 
creased cognizance of the necessity of main- 
taining watchful supervision over the public 
food supply. As a result of this increased 
legislative activity, we find existing today a 
vast network of statutes and regulations 
within which those engaged in manufac- 
turing, shipping and distributing the Na- 
tion’s food are obliged to operate. 


The purpose of governmental supervision 
of this industry is the protection of the 
public.® To accomplish this purpose, the 
various statutes have prohibited the manu- 
facture, distribution or sale of articles of 
food which are considered either actually 
or potentially harmful to a consumer. Vio- 
lations of these provisions have, in some 
statutes, been declared criminal and made 
punishable by fine, imprisonment or both; 
the offending articles are often made subject 
to governmental seizure and confiscation; 
and the equitable remedy of injunction has 


1 This paper is not exclusively concerned with 
sales of food. When problems concerning 
drugs, devices or cosmetics are reached, they 
will be discussed. 

2 34 Stat. 768, and following (1906). 

3«* . . the purpose of this bill is not primarily 
to control industry. The purpose of the bill is 
to protect the public, to protect the mothers 
and children, to protect the citizens.’’ Hearings 
on S. 1944, 73d Cong., pp. 277-278. ‘‘The Act 
as a whole was designed primarily to protect 
consumers.”’ U. 8S. v. Sullivan, 332 U. S. 689, 
696 (1948). 
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in many cases been made available to make 
future violations of the law even more 
unlikely. Each of these enforcement pro- 
ceedings is instituted, in the usual case, by 
the public prosecutor. 


Although by far the greater part of the 
American food supply is of the highest 
quality, the volume of enforcement litiga- 
tion testifies to the fact that violations of 
the food laws do occur.* The procedures 
alluded to above are utilized to punish these 
violations, to obviate the possibility that 
objectionable material will reach the con- 
sumer and to prevent future violations. 
Nevertheless, on occasion, a violation of a 
food statute or regulation results in the in- 
jury, economic or personal, of a purchaser 
of food, whether that purchaser be the ulti- 
mate consumer or a dealer intending to 
make a resale. It is the purpose of the fol- 
lowing discussion to outline the effect of 
federal legislation supervising commerce in 
food on the outcome of private litigation 
involving food product liability. Both sales 
to the consumer and sales to one who in- 
tends to resell the food will be considered. 


Negligence Actions 


It has been in negligence actions that 
most use of statutory food mandates has 
been made by private litigants. Since priv- 
ity between the plaintiff and the defendant 
is not a prerequisite for actions based on 
negligence,’ such a cause of action is often 


* Under the federal statute alone, 1,692 legal 
actions were instituted in the fiscal year 1950- 
1951. In the following year, 1,929 such actions 
were instituted. See the Annual Report of the 
Food and Drug Administration for 1951 and 
for 1952. 

5 ‘‘An exception to the general rule that the 
manufacturer or vendor of personal property is 
not liable for negligence in the construction or 
sale of a chattel to a third party with whom 
he stands in no privity of contract was early 
recognized in the case of articles inherently 

(Continued on following page) 
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the only course open to an injured pur- 
chaser of food who wishes to hold the 
manufacturer or producer of ‘the offending 
article liable but who has made his purchase 
from an intermediate seller. The burden of 
establishing the negligence of the defendant 
in such a case, although often made ex- 
tremely light by the application of the doc- 
trine of res ipsa loquitur, may be too 
onerous for the plaintiff to bear.’ It is in this 
situation that the food statutes may come 
to the plaintiff’s rescue. 


The question as to whether a statute, 
criminal in nature, imposes civil liability on 
one who violates it has engendered much 
discussion.» For present purposes, it suf- 
fices to state that American courts have 
taken one of two positions on the effect of 
a statutory violation on private litigation 
concerning food product liability where neg- 
ligence is asserted. The majority of juris- 
dictions have adopted the view that such a 
violation is “negligence per se.”* In these 
states a plaintiff need only prove that the 
defendant has violated a statute and that, as 
a result, the plaintiff was harmed in a man- 
ner which the statute was intended to pre- 
vent.” Defendant’s knowledge of the defect 
in his product is immaterial and his only 
defenses are proof of plaintiff's contributory 
negligence * and disproof of causation. This 


(Footnote 5 continued) 
dangerous to human life or safety. 
ception has been extended to include articles 
which, while not in their nature inherently 
dangerous, become so if negligently constructed 
or prepared and it is now generally agreed 
that foodstuffs are in one or another of these 
categories.’’ Note, 4 Fordham Law Review 295, 
296 (1935). 

6 Bissonette v. National Biscuit Company, 100 
F. (2d) 1003 (CCA-2, 1939); Blount v. Houston 
Coca-Cola Bottling Company, 184 Miss. 69, 185 
So. 241 (1939); Seale v. Coca-Cola Bottling Com- 
pany of Lexington, 297 Ky. 450, 179 S. W. (2d) 
598 (1944); Paolinelli v. Dainty Food Manufac- 
turers, Inc., .322 Ill. App. 586, 54 N. E. (2d) 759 
(1944) ; Southwestern Coca-Cola Bottling Com- 
pany v. Northern, 65 Ariz. 172, 177 Pac. (2d) 
219 (1947). 

7 Armour & Company v. Leasure, 177 Md. 393, 
9 Atl. (2d) 572 (1939); Gunter v. Alexandria 
Coca-Cola Bottling Company, Ltd., 197 So. 159 
(La. App., 1940); Rogers v. Coca-Cola Bottling 
Company, 156 S. W. (2d) 325 (Tex. Civ. App., 
1941); Clow v. Denver Coca-Cola Bottling Com- 
pany, 115 Colo. 351, 173 Pac. (2d) 888 (1946); 
Jordan v. Coca-Cola Bottling Company of Utah, 
218 Pac. (2d) 660 (Utah, 1950). 

8 Thayer, ‘‘Public Wrong and Private Action,”’ 
27 Harvard Law Review 317 (1914); Lowndes, 
“Civil Liability Created by Criminal Legisla- 
tion,’’ 16 Minnesota Law Review 361 (1932); 
Morris, ‘“‘The Relation of Criminal Statutes to 
Tort Liability,’’ 46 Harvard Law Review 453 
(1933). 

® Donaldson v. Great Atlantic & Pacific Tea 
Company, 186 Ga. 870, 199 S. E. 213 (1938); 
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imposition of “absolute statutory liability” 
has been criticized as beiny foreign to the 
theory of negligence and being more closely 
allied with liability for breach of warranty.” 


A few states have taken the position that 
the violation of a food statute, although not 
negligence per se, is admissible in civil 
litigation as evidence of negligence.” The 
effect of this evidence on a jury whose sym- 
pathies in all likelihood lie with the injured 
consumer is not difficult to picture. 


It has been on the basis of violation of 
state food laws that the private litigation 
discussed above has arisen. It is interest- 
ing to note that the original draft of what 
was to become the Copeland Act, which 
was submitted to the’ Seventy-third Con- 
gress as S. 1944, contained an express pro- 
vision giving a right of action for damages 
to any person for injury or death proxi- 
mately caused by a violation of the act. 
This provision was omitted from S. 2000 
when that bill superseded S. 1944, and did 
not appear in any of the subsequently intro- 
duced bills or in the federal act in its final 
form. Neither the Food and Drugs Act of 
1906** nor the Federal Food, Drug, and 
Cosmetic Act of 1938” has played a notable 
role in negligence litigation involving in- 
juries inflicted by defective food” and, be- 
cause of the growing number of states 
Kelly ‘v. John R. Daily Company, 56 Mont. 63, 
181 Pac. 326 (1919); Catalanello v. Cudahy 
Packing Company, 27 N. Y. S. (2d) 637 (1941), 
aff'd, 264 App. Div. 723, 3A N. Y. S. (2d) 37 
(2d Dept., 1942); Great Atlantic & Pacific Tea 
Company v. Hughes, 131 Ohio St. 501, 3 N. E. 
(2d) 415 (1936); McKenzie v. People’s Baking 
Company, 205 S. C. 149, 31 S. E. (2d) 154 (1944). 

10 ‘*The duty imposed upon the vendor is one 
which extends to the public considered as a 
composite of individuals and, if the plaintiff 
sustained some special injury by reason of 
defendant’s violation of the statute, his right 
to recover cannot be questioned.”’ Kelly v. 
John R. Daily Company, cited at footnote 9, at 
p. 328 of opinion. 

11 Prosser, ‘‘Contributory Negligence as De- 
fense to Violation of a Statute,’’ 32 Minnesota 
Law Review 105 (1948). 

22 Dickerson, Products Liability and the Food 
Consumer (1951), pp. 73-76. 

13 Welter v. Bowman Dairy Company, 318 Il. 
App. 305, 47 N. E. (2d) 739 (1943); Millace v. 
John P. Squire Company, 306 Mass. 515, 29 
N. E. (2d) 26 (1940); Flynn v. Growers’ Outlet, 
307 Mass. 373, 30 N. E. (2d) 250 (1940). 

14 34 Stat. 768, and following (1906). 

1552 Stat. 1040, and following (1938), 21 
USC Secs. 301, and following (1946). 

1% In Hopkins v. Amtorg Trading Company, 
265 App. Div. 278, 38 N. Y. S. (2d) 788 (ist 
Dept., 1942), the plaintiff asserted as one cause 
of action in negligence that the defendant, a 
distributor of canned crab meat, had violated 
the 1906 federal Food and Drug Act. The 
Appellate Division of the New York Supreme 
Court did not pass on the issue of whether such 
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which have adopted Copeland-type statutes, 
it seems that reliance on the federal law for 
recovery of damages for injuries in an ac- 
tion based on negligence will become even 
more infrequent in the future. 


Warranty Actions 
by Purchasers Who Resell 


The Uniform Sales Act, which has been 
adopted by a large majority of the states, 
excludes all implied warranties of quality 
or fitness of goods supplied under a con- 
tract to sell or a sale except those specific- 
ally mentioned in the act.” The most 
important of these implied warranties are 
those of merchantability and of fitness for 
a particular purpose. Although these war- 
ranties are enumerated separately in the 
Sales Act, when they are applied by the 
courts to retail sales of food it becomes 
difficult to discern any practical difference 
between them. The chief distinction be- 
tween the warranty of merchantability and 
that of fitness for a particular purpose is 
the element of the buyer’s reliance on the 
skill and judgment of the seller which is 
an essential part of the warranty of fitness. 
But, when dealing with cases involving 
foods, the courts have been willing to hold 
that a buyer at retail implicitly makes 
known the purpose for which he purchases 
the food and relies on the judgment of the 
seller in making that purchase.” Moreover, 
merchantability, when applied to food, has 
often been equated with “fitness for human 
consumption.” ” 

When a sale of food is made for the pur- 

pose of resale by the buyer, the emphasis 
of the implied warranties of fitness and of 
merchantability is shifted. Ultimately the 
food must be suitable for consumption, but 
the immediate interest of the buyer is that 
the food be suitable for resale. But here, 
also, the two implied warranties have been 
so applied that their practical effects are 
many times indistinguishable and the lan- 
(Footnote 16 continued) 
a violation would be negligence per se, but 
ruled that, since the sale to the plaintiff had 
taken place in New Jersey, the plaintiff should 
have introduced evidence of New Jersey law 
on that subject. 

1 Uniform Sales Act, Sec. 15. 

1% Rinaldi v. Mohican Company, 225 N. Y. 70, 
121 N. E. 471 (1918); Sapiente v. Waltuch, 127 
Conn. 224, 15 Atl. (2d) 417 (1940); Boneberger 
v. Pittsburgh Mercantile Company, 345 Pa. 
559, 28 Atl. (2d) 913 (1942); Martin v. Great 
Atlantic & Pacific Tea Company, 301 Ky. 429, 
192 S. W. (2d) 201 (1946). 

1% Graustein v. Wyman, 250 Mass. 290, 145 
N. E. 450 (1924); Aron v. Sills, 240 N. Y. 588, 
148 N. E. 717 (1925). 
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guage of various courts in dealing with this 
problem has not been helpful in making any 
distinction.” A leading writer states that 
when the goods sold are to be put to their 
“ordinary use,” there are many sales in 
which the so-called twin warranties amount 
to “precisely the same thing.” ™ 


Nevertheless, situations do arise when the 
distinction between the warranty of mer- 
chantability and the warranty of fitness for 
a particular purpose assumes great im- 
portance. A well-known example of such a 
situation involving a retail sale to the ulti- 
mate consumer is the case of Ryan v. Pro- 
gressive Grocery Stores.” There the New 
York Court of Appeals found that the de- 
fendant retailer had broken his warranty of 
merchantability by selling bread in which a 
pin was imbedded, but the fact that the 
plaintiff customer had ordered the bread by 
its brand name ruled out a warranty of fit- 
A recent federal case, Smith v. Great 
Atlantic & Pacific Tea Company® presents 
a similar fact pattern where the buyer had 
contemplated resale of the food product 
purchased. The plaintiff had contracted to 
purchase a shipment of spinach from the 
defendant. The contract provided that a 
certificate of an inspector of the United 
States Department of Agriculture, stating 
the grade and quality of the spinach, should 
be attached to the invoice and that any dis- 
pute concerning the quality and grade of 
the spinach should be submitted for settle- 
ment to the United States Agricultural 
Marketing Service. The spinach was shipped 
from Arkansas to Florida, where, after it 
had been received by the plaintiff, it was 
seized by the federal government. It was 
later condemned as adulterated under the 
Food, Drug, and Cosmetic Act for it was 
contaminated with plant lice and therefore 
unfit for food. The plaintiff sued for breach 
of warranty to recover the price paid for the 
spinach. The district court held that be- 
cause the parties had provided for inspec- 
tion by the Department of Agriculture, the 

20 “Tt was enough to show its [candy’s] wnfit- 
ness for the purpose for which it was bought; 
that is to say that it was in fact wnmerchant- 
able.”’ Parker v. S. G. Shaghalian & Company, 
244 Mass. 19, 22, 138 N. E. 236, 238 (1923). 
(Italics supplied.) ‘‘As they (red marrow beans) 
could not be cooked they were not merchantable 
because not fit for the purposes for which red 
marrow beans are bought and sold.’’ Lexington 
Grocery Company v. Vernay, 167 N. C. 427, 429, 
83 S. E. 567, 568 (1914). 

21 Prosser, ‘‘The Implied Warranty of Mer- 
chantable Quality,’’ 27 Minnesota Law Review 
117, 133 (1943). 

22 255 N.’Y. 388, 175 N. E. 105 (1931). 

2375 F. Supp. 156 (DC Ark., 1948). 
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purchaser had not relied on the skill and 
judgment of the seller and, consequently, 
no implied warranty of fitness for a particu- 
lar purpose existed. However, the contract 
was found not to be inconsistent with a 
warranty of merchantability. It was on 
that basis that the plaintiff recovered.* The 
decision was affirmed on appeal.” 


Although it is unusual in that ‘the court 
found it necessary in its opinion to rely on 
the warranty of merchantability alone to 
the express exclusion of the warranty of 
fitness, the Smith case falls in line with over- 
whelming authority to the effect that mer- 
chantability means, among other things, 
that the goods sold may be resold in the 
same general market without being in vio- 
lation of any law.” 


Section 402(a) of the Food, Drug, and 
Cosmetic Act™ provides that a food shall 
be adulterated “if it consists in whole or in 
part of any filthy, putrid or decomposed 
substance, or if it is otherwise unfit for 
food.” Numerous other provisions of the 
act proscribe the movement or sale of 
adulterated food in interstate commerce and 
prescribe punishment for violations.” Asa 
consequence of these statutory prohibitions, 
food, which is unfit for consumption by man 
or other animals has been made “unmer- 
chantable” in the channels of interstate 
commerce. Fitness for consumption, which 
is the criterion of merchantability when a 
sale is made to the ultimate consumer of 
the food,” is now similarly applicable when 
the buyer intends to resell the food in in- 
terstate commerce. It is not meant to be 
said that the federal law has introduced an 
entirely new concept of merchantability re- 


garding a sale of food at wholesale. That 
the goods sold “must be of such a quality 
which will pass in the market under that 
description” by which the buyer pur- 
chased them for resale has long been 
required to satisfy the warranty of mer- 
chantability." This requirement includes 
the general notion that the goods will be 
reasonably fit for ordinary use which, in 
the case of foods, means fitness for con- 
sumption.” But the statutory requirement 
that food shipped in interstate commerce 
not be unfit for consumption lends precise- 
ness to the legal implications of transactions 
where commercial expedience demands pre- 
ciseness above almost all other considerations. 


Under the federal act, a charge of adul- 
teration may be predicated upon a condi- 
tion which does not render the food involved 
unfit for consumption,” yet the ‘courts— 
when deciding on the issue of breach of 
warranty in cases which concern violations 
of the federal prohibition against adultera- 
tion—tend to rely on the warranty of fitness 
rather than on that of merchantability when 
the former warranty is available.* Since 
fitness for a particular purpose when ap- 
plied to food products is ultimately equiva- 
lent to fitness for consumption, this judicial 
tendency to brand adulterated food unfit 
may result in a paradox. For example, in 
Kansas City Wholesale Grocery Company v. 
Weber Packing Company,* the Supreme 
Court of Utah ruled that because catsup 
which the defendant had sold to the plain- 
tiff had been seized by federal authorities 
and condemned as adulterated, the implied 
warranty of fitness had been broken. The 


basis of the condemnation was a micro- 





***The defendant had no intention of selling 
spinach that was not merchantable and the 
plaintiff did not intend to buy a product that 
could not be resold to the public for food. 
Public policy imposes on the seller of food a 
warranty that the article is merchantable and fit 
for human consumption regardless. of whether 


the food is U. S. Grade C, U. S. Standard or 
any other grade. . . . plaintiff, purchaser, did 
not waive such right in this case... ."’ (P. 163 
of opinion.) 

2% Smith v. Great Atlantic & Pacific Tea Com- 
pany, 170 F. (2d) 474 (CCA-8, 1948). 

% Manning Manufacturing Company v. Hartol 
Products Corporation, 99 F. (2d) 813 (CCA-2, 
1939) (kerosene which was beneath statutory 
proof); Myers v. Malone & Hyde, 173 F. (2d) 
291 (CA-8, 1949) (tomatoes misbranded under 
the Food, Drug, and Cosmetic Act); Mones v. 
Imperial Bottling Works, 14 N. J. Misc. 369, 
185 Atl. 483 (1936) (magnesia which did not 
satisfy the statutory pharmacopeia standard) ; 
Griffin v. Taylor, 65 Ga. App. 346, 16 S. E. (2d) 
186 (1941) (commercial fertilizer must satisfy 
statutory requirement of analysis); Haynor 
Manufacturing Company v. Davis, 147 N. C. 267, 
61 S. E. 54 (1908) (tonic impliedly warranted 
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not to contain alcohol lest it be subject to state 
tax). 

27 21 USC Sec. 342(a) (1946). 

28 21 USC Secs. 331-337 (1946). 

2 Aron v. Sills, cited at footnote 19; Botti v. 
Venice Grocery Company, 309 Mass. 450, 35 N. E. 
(2d) 491 (1941). 

%° McNeil & Higgins v. Yzarnikow-Riende 
Company, 274 F. 397, 400 (DC N. Y., 1921). 

3 Interstate Grocery Company v. George Wil- 
liam Company, 214 Mass. 227, 101 N. E. 147 
(1913); Parker v. 8S. G. Shaghalian Company, 
cited at footnote 20. 

3% Lexington Grocery Company v. Vernay, 
cited at footnote 20; Wood & Company v. Val 
Blatz Brewing Company, 112 Okla. 119, 240 Pac. 
115 (1925). 

*% Federal Food, Drug, 
Secs. 402(a), (b) and (c), 
(a), (b) and (c) (1946). 

% Kansas City Wholesale Grocery Company ¥. 
Weber Packing Corporation, 93 Utah 414, 73 
Pac. (2d) 1272 (1937): Bob’s Candy & Pecan 
Company v. McConnell, 167 S. W. (2d) 511 
(Tex. Comm. App., 1943); Tornello v. Deligian- 
nis Brothers, Inc., 180 F. (2d) 553 (CA-7, 1950). 

% Cited at footnote 34 (1937). 
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Recent judicial interpretations of the 
Federal Food, Drug, and Cosmetic Act 
have affirmed the proposition that in 
the act Congress exercised its power 
over interstate commerce to its far- 
thest constitutional limit. 


scopic examination of the catsup. The an- 
alyst had found mold filaments in 67 per 
cent of the microscopic fields which he ex- 
amined; the tolerance set up by the Food 
and Drug Administration allowed mold in 
66 per cent of the fields. The assertion that 
the catsup which had been condemned was 
any less fit for consumption than catsup 
which, when examined, displayed mold fila- 
ments in one less microscopic field in every 
100 examined cannot be seriously made. 


The legal consequences of the sale ot food 
which is misbranded under the Food, Drug, 
and Cosmetic Act are similar to those of a 
sale of adulterated food. Since the channels 
of interstate commerce are barred to mis- 
branded foods, the sale of such food violates 
the implied warranty of merchantability.” 
Courts are prone to rely on merchantability 
rather than on fitness for a particular pur- 
pose because the misbranded food is, in 
most cases, fit for consumption. The 
United States Court of Appeals for the 
Eighth Circuit, in Myers v. Malone & Hyde," 
expressly rejected the contention that be- 
cause canned tomatoes were “good food” 
there was no breach of warranty of mer- 
chantability by reason of their being mis- 
branded. The court stated: 


“But, being misbranded, they (the to- 
matoes) were subject to condemnation by 
the United States and could not be legally 
held or sold by the buyer. They were con- 
traband under the law of the United States 
and as such they were not merchantable.”* 


The Common Pleas Court of Ohio took a 
different attitude in the case of Ouzsts v. 
Maloney.” The plaintiff had purchased, for 


purposes of resale, a shipment of a pud- 
ding-and-pie mix from the defendant who 
was a distributor. The merchandise had 
been shipped directly to the plaintiff from 
the manufacturer without passing through 
the defendant’s possession. The United 
States seized the product and condemned it 
as misbranded. Upon trial of the suit for 
breach of warranty which the plaintiff had 
initiated to recover the value of the seized 
goods, the court charged the jury that the 
food product was of merchantable quality 
despite the misbranding, and then directed 
a verdict for the defendant. The court of 
appeals affirmed,” but made no comment on 
the legal accuracy of the trial court’s charge. 
The decision of the court of appeals was 
based on the conclusion that there had 
been no implied warranty of merchantability 
because the merchandise had been shipped 
directly from the manufacturer in sealed 
packages and the plaintiff knew that the 
defendant had neither inspected the goods 
nor had any more information concerning 
their condition than did the plaintiff. 
Upon appeal to the Supreme Court of Ohio, 
the confusion was compounded by a unani- 
mous affirmance,* with a majority and a 
concurring opinion each expressing a theory 
different from either of those expressed by 
the lower courts. The majority of the 
supreme court thought that the transaction 
had been a sale by sample, for the plaintiff 
had made tests of the pudding-and-pie mix, 
and that, since the merchandise did corres- 
pond to the sample, there was no ground 
for the plaintiff’s suit. Judge Taft, who 
concurred,® stated that the merchandise was 
unmerchantable because it was misbranded, 
citing Myers v. Malone & Hyde,“ but he de- 
nied recovery to the plaintiff by conclusively 
presuming that the plaintiff was familiar 
with the Food, Drug, and Cosmetic Act so 
that the defect in the label was apparent to 
the plaintiff when the merchandise was 
purchased. 


The opinions both of the court of appeals 
and of the supreme court betray a marked 
reluctance to fix liability on the defendant 
who, in the words of the supreme court, 
“had assumed no responsibility or duties 





% Stein.v. Almeder, 253 Mass. 200, 148 N. E. 
441 (1925); Porter v. Craddock, 84 F. Supp. 704 
(DC Ky., 1949); Myers v. Malone & Hyde, 
cited at footnote 26. 

% Cited at footnote 26. 

8 Cited at footnote 26, at p. 295 of opinion. 

*® The trial court’s charge is quoted in Ouzts 
v. Maloney, 109 N. E. (2d) 45, 46 (Ohio App., 
1951). 

*” Cited at footnote 39. 

“The court referred to Williston on Sales, 


Food, Drug, and Cosmetic Act 


Sec, 242, in which it is stated: “But when 
one dealer buys from another, each having sup- 


posedly equal skill 
ranty is implied.’’ 

#2 Ouzts v. Maloney, 
N. E. (2d) 561 (1952). 

43 Cited at footnote 42 at p. 547 and p. 566 of 
opinion, respectively. 

44 See Myers v. Malone & Hyde, cited at foot- 
note 26. 


and knowledge, no war- 


157 Ohio St. 537, 106 
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with regard to the manufacture, the design 
of the package or the adoption of the 
name” ® and who had no knowledge of the 
product which the plaintiff did not have. 
Each court negatived the existence of any 
warranty of merchantability so that only the 
concurring judge in the supreme court ad- 
verted to the question of breach of warranty 
by a violation of the federal food, laws. It 
is regrettable that the appellate courts did 
not make some comment on the trial court’s 
charge which seems to be clearly in conflict 
with the substantial weight of judicial 
authority. 


The implications of the concurring opin- 
ion of Judge Taft in the supreme court are 
somewhat disturbing. The opinion itself 
refers only to situations where the buyer 
has examined the shipment in question. It 
is conclusively presumed in such circum- 
stances that the buyer knows whether the 
labeling of the product does or does not 
comply with the provisions of the Food, 
Drug, and Cosmetic Act. But if a buyer 
has made previous purchases of the same 
item and thereafter submits a renewal order, 
it is no distortion of Judge Taft’s language 
to say that the buyer has previously ex- 
amined the label of the product and is, 
therefore, unable to take advantage of any 
warranty of merchantability which might 
otherwise attach to the merchandise. Such 
an application of the conclusive presumption 
of knowledge of the law places the eco- 
nomic responsibility for misbranding on the 
party to the sale who has no control over 
the wording of the label and who, in most 
cases, is less likely to possess the facilities 
to determine the legality of label statements. 
It is suggested that this doctrine is con- 
trary to the purpose of the food regulations, 
which is prevention of misbranded food 
from entering into commerce, and as such 
should be rejected. 


Not an unusual method of sale of food is 
that in which the buyer supplies the labels 
which the manufacturer or canner applies to 
the merchandise. When the sales transac- 
tion is carried out in this manner, it is the 
buyer who draws up the contents of the 
labels and, consequently, responsibility for 
the legality of the label should be borne by 
him.“ Clearly, since the buyer has prepared 

* Cited at footnote 42, at p. 566 of opinion. 

%In U. 8S. v. Parfait Powder Puff Company, 
163 F. (2d) 1008 (CCA-7, 1947), cert. den., 332 
U. S. 851 (1948), the defendant was convicted 
of violating the Food, Drug, and Cosmetic Act 
because he was the ‘“‘moving force in the pro- 
curement of introduction of the article into 


commerce.’” The shipment involved consisted 
of adulterated hair-lacquer pads. The pads had 
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the labels, he can be said to have examined 
them and thus be deprived of any remedy 
for loss caused by their illegality. 


Many commercial contracts for the sale 
of food contain an express warranty by the 
seller that the merchandise sold complies 
with the provisions of the Food, Drug, and 
Cosmetic Act. If the food is seized by the 
government and condemned because it is in 
violation of the act, the watranty has been 
breached and the buyer is entitled to re- 
cover for any loss caused thereby. But it 
may occur that food is actually adulterated 
or misbranded but has not neen the subject 
of legal action by the govertiment. In these 
circumstances, the questior’s arise whether 
the buyer may refuse to accept merchandise 
proferred by the seller or, if the goods have 
already been accepted, whether the buyer 
may refuse payment therefor on the grounds 
of breach of warranty. The answer to each 
question seems to be in the affirmative, al- 
though cases in point are rare. 


The highest court of Nebraska has held, 
in a case involving the sale of drugs whose 
label was proven by anarysis to be erron- 
eous, that the defendant buyer need not pay 
for the drugs.” Plaintitf seller had ex- 
pressly guaranteed that the drugs satisfied 
the 1906 federal Food and Drugs Act and, 
although the government had initiated no 
proceedings against the ‘drugs, the erron- 
eous label misbranded the drugs in viola- 
tion of the act. The Supreme Court of 
Wisconsin has upheld the right of a buyer 
to refuse to accept canned peas when the 
peas had been packed in such an excess of 
brine as to make them adulterated under the 
1906 act.“ Here, also, the plaintiff seller 
had expressly warranted that the merchan- 
dise would satisfy the statute. The result 
reached in these cases is desirable. The 
federal law prohibits all adulteration or mis- 
branding of food in iriterstate commerce, 
not merely those examples of such practices 
which are discovered by the Food and Drug 
Administration. To allow a buyer to as- 
sert the unlawful condition of the food 
which he has purchased as a breach of war- 
ranty, either affirmatively or as a defense in 
a suit for the purchase price, gives added 
sanction to the provisions of the Food, 
Drug, and Cosmetic Act. Purchasers of 
actually been prepared by another who packed 
them and distributed them under the defend- 
ant’s label. 

47 Hessig-Ellis Drug Company v. Harley Drug 
Company, 95 Neb. 267, 145 N. W. 716 (1914). 

48 Barron County Canning & Pickle Company 
v. Niana Pure Food Company, 191 Wis. 635, 
211 N. W. 764 (1927). 
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food thereby become quasi-enforcement 
agencies—for, although no formal charge 
of unlawfulness be made, their claims for 
breach of warranty would rest on the same 
facts as would a governmental action for 
statutory violations. 


Warranty Actions by Consumers 


Recent judicial interpretations of the 
Food, Drug, and Cosmetic Act have af- 
firmed the proposition that in the act Con- 
gress exercised its power over interstate 
commerce to its farthest constitutional 
limit.” The sale at retail of a misbranded 
drug which had been shipped across state 
lines to a wholesaler nine months prior to 
the retail sale was held a violation of the 
federal law.” Similarly, the local sale of 
misbranded drugs to customers who, the 
seller knew, would return to their homes in 
another state constituted disobedience of an 
injunction which prohibited the seller from 
introducing such drugs for shipment in 
interstate commerce.” The individual sale 
misbranded device to one 
known by the seller, intended to take the 


of a who, as 
machine to another state was considered a 
violation of the federal law.” These deci- 
sions demonstrate that a sale, to all appear- 
ances local in nature, may fall within the 
comprehension of the Federal Food, Drug, 
and Cosmetic Act if some connection, no 
matter how tenuous, with interstate com- 
merce can be established. Since the statute 
has taken on such an important local regu- 
latory significance, it is not amiss to make 
some comment on the feasibility of its use 
by a consumer as the basis for a suit for 
breach of warranty for harm incurred be- 
cause of the purchase or use of defective 
food. 

The Court of Appeals for the Ninth Cir- 
cuit has held that articles subject to the 
Food, Drug, and Cosmetic Act remain 
amenable to enforcement proceedings un- 
der the act even after reaching the hands 
of the ultimate purchaser who intends no 
further commercial use of articles.” 
This holding, coupled with the decisions re- 


such 


ferred to above, subjects retail sales of 
almost all foods, drugs, therapeutic devices 
and cosmetics to the coverage of the federal 
law to the same extent as wholesale sales of 
such merchandise. Since sale to the con- 
sumer does not terminate federal control of 
the goods, the warranty of compliance with 
the federal law which accompanies a whole- 
sale sale as part of the implied warranty of 
merchantability or of fitness for a particular 
purpose likewise should accompany a retail 
sale. 

The consumer is interested in obtaining 
food which is fit for consumption, and the 
retailer from whom the consumer makes 
his purchase warrants that the food he sells 
is such. If the retailer sells food that is 
unfit for consumption and the sale is one 
that falls within the wide compass of the 
Food, Drug, and Cosmetic Act, the retailer 
commits a violation of the act.* But the 
consumer, if he is injured by the food, gains 
no additional legal benefit from an interpre- 
tation of the implied Warranties which would 
give him a cause of action for breach of a 
warranty that the food complied with the 
federal law. The seller is absolutely liable, 
regardless of fault on his part, for the sale 
of defective merchandise because of the 
existence of the implied warranties of mer- 
chantability and fitness for a. particular 
purpose.” 


The retail sale of misbranded and eco- 
nomically adulterated food subject to the 
Food, Drug, and Cosmetic Act may present 
a more interesting problem. Such food is 
not necessarily unfit for consumption. More- 
over, the economic loss suffered by indi- 
vidual consumers as the result of purchasing 
misbranded or economically adulterated 
food items will rarely be of sufficient mag- 
nitude to make resort to legal action by the 
consumer advantageous to him. At first 
glance, therefore, the question of whether a 
consumer may sue in warranty because food 
which he has purchased violated either the 
misbranding or economic-adulteration pro- 
visions of the federal law seems purely 
academic. 





# See H. Rept. 2139, 75th Cong., 3d Sess., 
p. 3 in which the intent of Congress ‘‘to extend 
the protection of consumers contemplated by 
law to the full extent constitutionally possible”’ 
was expressed. 


°U, §. v. Sullivan, 332 U. S. 689 (1948). 

aU, §. v. Sanders, CCH Food Drug Cosmetic 
Law Reports { 7229, 196 F. (2d) 895 (CA-10, 
1952), cert. den., 344 U. S. 829 (1952). 

% Drown v. U. S., CCH Food Drug Cosmetic 
Law Reports { 7240, 198 F. (2d) 999 (CA-9, 
1952), cert. den., January 19, 1953. 
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583 U, 8S. v. Olsen, 161 F. (2d) 669 (CCA-9, 
1947), cert. den., 332 U. S. 768 (1947). 

5t Federal Food, Drug, and Cosmetic Act Secs. 
301, 402(a), 21 USC Sees. 331, 342(a) (1946). 

55‘*The provisions of the American statute 
(Uniform Sales Act) are, so far as this point is 
concerned, identical in meaning with those of 
the English Act and it seems clear that where 
either statute provides for a warranty it means 
an absolute undertaking that the goods possess 
the warranted quality.’’ 1 Williston on Sales 
(3d Ed., 1948), Sec. 237. 
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But the problem has some very practical 
aspects. Rather than by resort to a hypo- 
thetical fact pattern as a starting point for 
discussion, reference will be made to the 
recent case of U. S. v. 88 Cases, etc. “Bireley’s 
Orange Beverage.’*® The government had 


seized a quantity of the orange drink, as- 


serting that it was adulterated because its 
appearance gave the impression: that the 
product was pure orange juice. To support 
this accusation of adulteration, the govern- 
ment introduced proof of the hospitalization 
of two children for scurvy, a disease caused 
by the lack of Vitamin C, of which orange 
juice is an important source. The testi- 
mony of the mothers of the two children 
was to the effect that, relying on the appear- 
ance of the Bireley product, they had con- 
cluded that it was pure orange juice and 
had fed it to their children as such. The 
court of appeals reversed a decree of con- 
demnation. Had the decree been affirmed, 
those who suffered illness attributable to 
their reliance on the external appearance of 
the product might have asserted a cause of 
action for breach -of warranty against the 
retailer from whom they made their pur- 
chases, for the implied warranties of fitness 
and of merchantability now seem to include 
a warranty that food sold, even at retail, is 
in compliance with the federal law. It is no 
harsher tq impose responsibility on a re- 
tailer for the external appearance or the 
labeling of the products which he sells 
than it is to impose on him responsibility 
for latent defects in the food products them- 
selves, since in neither situation does the 
retailer participate in the creation of the 
prohibited conditions. 

To permit recovery in warranty from re- 
tailers for physical harm caused by mis- 
branding or economic adulteration, and for 


the expenses incurred in alleviating that 
harm, will not open the floodgates to a tide 
of lawsuits for economic injuries. In the 
absence of physical injury, the measure of 
damages for breach of warranty is the dif- 
ference between the actual value of the 
defective merchandise and its putative value 
had it conformed to the warranty.” Under 
this formula, a plaintiff would bear the bur- 
den of establishing the worth of the food 
product if its label or its appearance had 
conformed to the Food, Drug, and Cosmetic 
Act and its worth in the proscribed condi- 
tion, a difficult evidentiary task and one not 
likely to establish substantial damages. 
Privity 
It is not within the scope of this paper to 
discuss the manifold aspects of the privity 
requirement in connection with suits for 
breach of warranty. However, the impor- 
tance of this topic makes some mention of 
it a necessary part of any discussion of 
product liability. In regard to the implied 
warranties of fitness for a particular pur- 
pose and for merchantability, a strong move- 
ment has arisen for the relaxation of the 
privity requirement.” Many courts have 
decided that privity is no longer a prerequi- 
site for an action based on warranty, al- 
though the reasoning behind their decisions 
varies.” Early drafts of the proposed Uni- 
form Commercial Code contained provisions 
eliminating the requirement of privity in 
warranty actions,” but strong opposition 
led to the omission of such provisions in 
the official draft of the code except for a 
section which gives to the family and guests 
of a buyer the protection of any warranty 
which accrues to the buyer." No comment 
will be made here on the merits of a legal rule 
(Continued on page 691) 




























% CCH Food Drug Cosmetic Law Reports 
{ 7199, 187 F. (2d) 967 (CA-3, 1951) cert. den., 
342 U.S. 861 (1951). 

7**In the case of breach of warranty of 
quality, such loss, in the absence of special cir- 
cumstances. showing proximate damage of a 
greater amount, is the difference between the 
value of the goods at the time of delivery to 
the buyer and the value they would have had 
if they had answered to the warranty.’’ Uni- 
form Sales Act, Sec. 69(7). 

5 Prosser on Torts, Sec. 83; Vold on Sales, 
Secs. 139-140; Llewellyn, Cases and Materials on 
Sales, pp. 204-205; Jeanblanc, ‘‘Manufacturers’ 
Liability to Persons Other Than Their Imme- 
diate Vendees,’’ 24 Virginia Law Review 134 
(1937); Harris, “Liability to a Consumer for 
Unwholesome Food,’’ 9 New York University 
Law Quarterly Review 360 (1932); Feezer, 
‘“‘Manufacturers’ Liability,"’ 37 Michigan Law 
Review 1 (1938); Notes, 2 Missouri Law Review 


528 (1937) and 29 Boston University Law Re- 


view 107 (1949). 
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5° Ward Baking Company v. Trizzino, 27 Ohio 
App. 475, 161 N. E. 557 (1928) (consumer may 
take advantage of the manufacturer’s warranty 
to his immediate vendee as a third-party bene- 
ciary); Coca-Cola Bottling Works v. Lyons, 145 
Miss. 876, 111 So. 305 (1927) (implied warranty 
runs with title to the merchandise); Madouros 
v. Kansas City Coca-Cola Bottling Company, 
90 S. W. (2d) 445 (Mo. App., 1936) (if privity 
of contract is required, under the situation and 
circumstance of modern merchandising, privity 
of contract exists in the consciousness and 
understanding of right-thinking persons); Jacob 
Decker & Sons, Inc. v. Capps, 164 S. W. (2d) 
828 (Tex., 1942) (public policy requires that the 
consumer be permitted to recover in warranty 
directly from the manufacturer). 

6 Proposed Uniform Commercial Code 
(Spring, 1950 Draft), Secs. 2-718 and 2-719. 

61 Proposed Uniform Commercial Code (1952 
Official Draft), Secs. 2-318. 
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Vl ARYLAND-—Securities of Maryland 
Yi insurance companies must be kept 
within the State of Maryland.—The Insur- 
ance Commissioner of Maryland, at the in- 
stance of a Maryland insurance company, 
asked the Attorney General whether a 
former Attorney General opinion might be 
modified in order to permit Maryland insur- 
ance companies to remove their securities 
from the state. The Attorney General ruled 
that it would not be proper to permit the 
companies to take their securities into for- 
eign jurisdictions. The Attorney General 
stated that the complications which might 
arise if Maryland insurance companies took 
their securities beyond the reach of Mary- 
land courts are endless. The expense to the 
State of Maryland, to Maryland creditors 
and to Maryland policyholders in pursuing 
such securities could be very substantial, it 
was concluded. 

The Attorney General indicated that the 
probabilities of such difficulties arising in 
connection with the particular company that 
made the request were remote.—Opinion of 
the Maryland Attorney General, August 31, 
1954. 


N ISSOURI—No Missouri inheritance 


tax is due on insurance proceeds 
where, upon the death of the insured, a life 
insurance company holds the proceeds in 
trust, paying the primary beneficiary inter- 
est thereon, and upon the death of the 
primary beneficiary or at some future stated 
time, the corpus of the trust estate is pay- 
able to a secondary beneficiary—The Di- 
rector of the Department of Revenue of 
Missouri asked the Attorney General’s opin- 
ion as to whether there would be a Missouri 
inheritance tax due on insurance proceeds 
held in the manner described below, Upon 
the death of the insured, a life insurance 


Attorneys General 


company, under an agreement with the in- 
sured, was to hold the proceeds in trust, 
paying the primary beneficiary interest thereon, 
and upon the death of the primary benefi- 
ciary or at future stated time, the 
corpus of the trust estate was to be paid to 
a secondary beneficiary. The primary bene- 
ficiary had no power to withdraw any por- 
tion of the corpus of the trust estate, or to 
alter or modify the terms of the trust agree- 
ment with respect to the rights of the sec- 
ondary beneficiary. 


some 


The Attorney General stated that it was 
clear that the proceeds of the life insurance 
policy retain their characteristics as such. 
The lack of authority or power on the part 
of the primary beneficiary to in any manner 
control the subsequent disposition of the 
corpus of the trust estate clearly indicates, 
according to the Attorney General, that such 
identity and characteristics are not lost. 


The Attorney General directed attention 
to Section 145.020, Revised Statutes of Mis- 
souri 1949, which imposes the Missouri 
inheritance tax upon various types of trans- 
fers, but contains the following exemption: 


“3. Nothing herein contained shall be 
construed as imposing a tax upon: 


“(3) The proceeds of life insurance pol- 
icies because of the death of the insured in 
trust or otherwise, to the beneficiaries other 
than the insured’s estate.” 


The Attorriey General held that inasmuch 
as the corpus retained its characteristics as 
proceeds of a life insurance policy payable 
to named beneficiaries, the exemption con- 
tained in the section quoted above is ap- 
plicable, and that, therefore, no Missouri 
inheritance tax is due upon the payment of 
the proceeds to a secondary beneficiary.— 
Opinion of the Missouri Attorney General, 
August 9, 1954. 
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New York Commissioner Approves 
Rates for ‘Dwelling Classes’’ 


The New York Fire Insurance Rating 
Organization, in its petition for a hearing 
directed to the New York Insurance Com- 
missioner, alleged that the North America 
Companies violated its property rights and 
the New York insurance law by filing with 
the superintendent of insurance and obtain- 
ing approval of rates for the so-called 
“dwelling classes,” and requested the superin- 
tendent.to withdraw approval of such filing. 
The facts are that North America Companies 
notified NY FIRO that they terminated sub- 
scribership for rating services for the dwell- 
ing classes. Such rating services included 
rates for fire, extended coverage, additional 
extended coverage, windstorm and_ hail, 
vandalism and malicious mischief, and time 
element coverages. As used herein, the 
term “dwelling classes’ includes the fol- 
lowing: 


“Code 029—Dwellings: buildings only when 
written on separate policy. Code 009— 
Household contents of dwellings, when con- 
tents are written on separate policy. Code 
019—Dwellings: buildings and contents 
when both are written on same policy. Code 
011—Seasonal dwellings, seasonal boarding 
and rooming houses, camps, auto courts, 
tourist cabins—buildings and contents.” 


In their notice to NYFIRO, North America 
Companies stated that they desired to retain 
subscribership privileges for the remaining 
rating services of NYFIRO. In respect 
to the dwelling classes, the North America 
Companies independently filed class rates 
and schedules substantially identical with 
those filed by NYFIRO on behalf of its 
members and subscribers, and the independ- 
ent filing was approved, thus causing 
NYFIRO to petition for this hearing. 
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The Insurance Commissioner, after hear- 
ing the evidence submitted by both sides to 
the controversy, held that the New York 
law and the rules and regulations of NY FIRO 
permit partial subscribership in the organi- 
zation. The next question to be considered 
was whether North America Companies 
could copy NYFIRO dwelling class rate 
filings, adopt them as their own and file 
them as independent insurers. The Insur- 
ance Commissioner answered this latter 
question in the affirmative. He stated that 
the rating article was amended in 1948 so 
that it does not now prohibit an independent 
insurer from filing rates which are uniform 
with those filed by a rating organization. 
(Section 184(3), Insurance Law.) He stated 
further that the rating article was amended 
in 1948 to permit an independent insurer to 
use any supporting data filed by a rating 
organization in making independent rate 
filings. (Section 184(4), Insurance’ Law.) 
Since the law now permits the use by an 
independent insurer of all supporting infor- 
mation filed by a rating organization, he 
concluded it must follow that the law per- 
mits the use by an independent insurer of 
an end result of the supporting data, namely, 
the rate filings themselves. 


Washington Ruling 
on Group Disability Insurance 


On September 24, 1954, the Washington 
Insurance Commissioner announced a new 
ruling which concerns the payment of bene- 
fits under group disability insurance. The 
ruling reads as follows: 

“Under any Group Disability Policy issued 
providing benefits for hospitalization, medi- 


cal and surgical services, payment for such 
benefits may be made payable jointly to the 
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insured employee and the person furnishing 
such service, provided the company has re- 
ceived, in advance, written authorization for 
payment in such manner: from the trustees 


representing both the employer and the em- 
ployee, or if there are no trustees, from the 
employer and the designated representatives 
of the employees.” 


THE EFFECT OF THE FOOD, DRUG, AND COSMETIC ACT————-——. 
ON PRIVATE LITIGATION 


which permits direct suit in warranty by an 
injured consumer against the manufacturer 
of defective merchandise, but it should be 
noted that the rule would make unnecessary 
the invocation of statutory negligence to 
impose liability on the manufacturer. 

Another argument for the abolition of the 
privity requirement is based on express 
warranty. The case of Baxter v. Ford Mo- 
tor Company™ set forth the proposition that 
a manufacturer whose advertising consti- 
tuted an express warranty of the quality of 
his product could be held legally responsible 
for breach of warranty by the ultimate pur- 
chaser who had procured the product from 
an independent dealer. The Supreme Court 
of Washington used the following language: 

“It would be unjust to recognize a rule 
that would permit manufacturers of prod- 
ucts to create a demand for their goods by 
representing that they possess qualities 
which they in fact do not possess and then, 
because there is no privity of contract, deny 
the consumer the right to recover if the 
damages result from the absence of these 
qualities when such absence is not readily 
noticeable.” “ 

The Baxter theory has been used in con- 
nection with various goods ™ and the results 
are desirable, even though some violence is 
done to traditional warranty concepts. 
However, no radical widening of a manu- 
facturer’s warranty liability has resulted 
through the use of the Baxter theory because 
of the difficulty of proving that advertising 
does constitute an express warranty. Ameri- 
can courts accept “puffing” in advertising 
as a normal part of the commercial system 
of the Nation.” It is here suggested that a 
sound application of this theory should be 
made in imposing warranty liability to the 
ultimate consumer on those few producers 
of drugs or therapeutic devices who falsely 


Continued from page 688 | 
advertise their products as cures for dis- 
eases. Further illness or death often results 
from failure of those suffering from a seri- 
ous disease to consult competent medical 
authority, and such advertising is designed 
to lull customers into a sense of security and 
confidence that their illnesses will be reme- 
died by products which are, in fact, ineffectual. 


Conclusion 


The salutary effect of the Food and 
Drugs Act of 1906 and of its successor, the 
Food, Drug, and Cosmetic Act of 1938, in 
improving the quality of the Nation’s food 
supply is a fact too well known to be dis- 
puted. Responsible enforcement officials, in 
cooperation with reputable members of the 
regulated industry, have worked assiduously 
to make the provisions of these statutes work- 
able instruments of a declared public policy 
of protecting the public. In addition, pri- 
vate litigants who have suffered injury to 
either purse or person because of another’s 
violation of the federal law may be able to 
assert that violation to obtain redress for 
the wrong. The federal law is not often 
invoked in negligence actions, but its poten- 
tial use in such cases is not to be overlooked. 
The federal statutes have been more ex- 
tensively utilized in private litigation where 
the issue of breach of warranty has been 
raised, for the implied warranties of mer- 
chantability and of fitness for a particular 
purpose include a warranty that the mer- 
chandise is not in a condition proscribed by 
any governmental regulation. The primary 
beneficiaries of this doctrine have been the 
buyers who made their purchases with the 
intention of reselling the food, but the ju- 
dicial extension of the coverage of the Food, 
Drug, and Cosmetic Act now seems to give 
similar protection to the ultimate consumer. 


[The End] 





® 168 Wash, 456, 12 Pac. (2d) 409 (1932). 

* Cited at footnote 62, at pp. 462 and 412 of 
opinion, respectively. 

*% Simpson v. American Oil Company, 217 
N. C. 542, 8 S. E. (2d) 813 (1940) (insecticides) ; 
Randall v. Goodrich Gamble Company, CCH 
Food Drug Cosmetic Law Reports {| 22,279, 54 
N. W. (2d) 769 (Minn., 1952) (liniment); Bock 
v. Truck and Tractor Company, 18 Wash, (2d) 


State Department Rulings 


458, 139 Pac. (2d) 706 (1943) (used automobile 
truck). 

6 ‘Tt is elementary that mere commendatory 
statements called ‘dealer’s talk’ or ‘trade talk’ 
are not actionable because these are generally 
regarded as mere expressions of opinion not 
likely to be very strongly relied upon.’’ James 
Spear Stove & Heating Company v. General 
Electric Company, 12 F. Supp. 977, 978 (DC Pa., 
1934). 
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Accounting Text 


Insurance Accounting, Fire & Casualty. In- 
surance Accounting and Statistical Association. 
The Spectator, Chestnut and 56th Streets, 
Philadelphia 39, Pennsylvania. 351 pages. 


1954. $8. 


This book was prepared by the textbook 
committee of the Insurance Accounting and 
Statistical Association. Because of the rapid 
growth of the insurance industry, the board 
of directors of the association felt that a 
great need existed; particularly in the fire 
and casualty field, for an accounting text- 
book. This book is the product of the 
directors’ foresight, and the work of a num- 
ber of individuals, all members of the IASA. 


Two of the 15 chapters are devoted to 
taxes. One covers taxes, licenses and fees, 
giving a good historical background of the 
method of taxing insurance companies. The 
other tax chapter covers the federal re- 
quirements. 


Subjects covered in other chapters are: 
premium income, loss disbursements, ex- 
pense accounting and reporting procedures, 
investment income and expenses, assets, loss 
and expense reserves, unearned pre- 
mium reserves, the annual statement blank 
and the insurance expense exhibit. 


loss 


The book contains an adequate treatment 
of fire and casualty insurance accounting 
and three appendices give information about 
the use of punch card systems, the annual 
statement and the insurance expense exhibit. 


Social Security Law 


Explanation of Social Security Law as 
Amended in 1954. Commerce Clearing House, 
Inc., 214 North Michigan Avenue, Chicago 
1, Illinois. 1954. 128 pages. $1 per copy; 
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5 copies, $4; 10 copies, $7; 25 copies, $17; 
50 copies, $33. 

This book provides a detailed explanation 
of the Social Security Law as it stands after 
the 1954 amendments. 

The Social Security Amendments of 1954 
constitute a major overhaul of the old-age 
and survivors insurance system—the system 
people call “social security.” The 
wage base on which both taxes and benefits 
are figured was raised, coverage was ex- 
tended, benefits were substantially increased, 
the retirement test was liberalized, and pro- 
visions were added freezing the benefit 
rights of the disabled. 


most 


Of equal importance are the new “drop- 
out” provisions which provide that up t 
five years of low or no earnings may be 
dropped in figuring benefits. 

Now employers must adjust to changes 
which will affect payroll procedure in many 
respects, while both employers and employees 
will want to refigure benefit amounts to see 
how the new payments will affect their own 
retirement programs. 

Everyone—employer, employee, self-em- 
ployed or retired worker—will be wonder- 
ing how the new system will affect him. 
Now is the time to review the social security 
structure, and this book is designed to help 
you do just that. 

Titese are the effective dates of importance 
to be noted in connection with the Social 
Security Amendments of 1954: 


(1) Increased benefits—effective for months 
after August, 1954. 


(2) Increase in wage base from $3,600 to 
$4,200, extension of coverage and new re- 
tirement test—January 1, 1955. 


(3) Benefit increases under the disability 
“freeze’—July 1, 1955. 
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University Conference 


Conference on Insurance, January 15, 1954. 
Conference Series Number 14. The Uni- 
versity of Chicago Law School, Chicago 37, 
Illinois. 1954. 209 pages. $2. 

Six of the ten papers presented at the 
University of Chicago Insurance Confer- 
ence last January were presented to our 
readers in the March JourNAL. The four 
others are “The Investment Aspect of Life 
Insurance,’ by M. Albert Linton; 
Legal Phases of Life Insurance Invest- 
ments,” by Churchill Rodgers; “Principal, 
Agent, and the Public,” by Barry Oakes; 
and “The Insurance Principle: Compulsory 
Insurance,’ by Clarence Morris. All ten 
papers are included in this new publication 
of the university. 


“Some 





ARTICLES 


Articles of interest in other 
legal publications 





Contributory Negligence Defense Fails 
Since the enactment of Section 377 
of the code of civil procedure in 1872, men’s 
minds have been closed to the possibility 
that there might be a negative answer to 
the question of whether the contributory 
negligence of the deceased is a defense to 
a wrongful death action. This author, a 
judge of the Los Angeles Superior Court, 
examines the section, the law of the State 
of California prior to the enactment of the 
section, and the decisions of supreme and 
appellate courts—and he says that it is high 
time that men re-examined their thinking 
on this subject. 


Says the author: “There can be no doubt 
that the right to plead contributory negli- 
gence of the deceased as a complete defense 
to an action for his wrongful death based 
upon Section 377 of the code of civil proce- 
dure is stated by all the decisions dealing 
with the subject since the enactment of 
Section 377.” Headds, however, that courts 
should not hesitate to overrule decisions 
which are plainly in error.—Nourse, “Is 
Contributory Negligence of Deceased a 
Defense to a Wrongful Death Action?” 
California Law Review, May, 1954. 


Bringing the Insurer into Court ... A 
question which has been much discussed 
among lawyers is that of whether a defend- 
ant in a negligence action may implead his 
liability insurer under Rule 14 of the Minne- 
sota Rules of Civil Procedure. Other juris- 
dictions which have adopted modern pleading 


Books and Articles 


rules have found this to be a problem, also. 
The majority of decisions have been to the 
effect that a “no action” clause, or policy 
provision against joinder of insurer, is not a 
waiver of the right to implead the insurance 
company. Two trial-court decisions have 
held the opposite. In a Missouri case an 
impleader has been allowed where the 
“third party is liable as guarantor, surety, 
insurer Or indemnifier of the principal de- 
fendant.” These inconsistencies have led 
the authors of this article to attempt to 
clarify the question for themselves and other 
members of their profession. 

The authors are officers of the Minnesota 
State Bar Association Committee on Court 
Rules—De Parcq and Wright, “Impleader 
of Defendant’s Insurer Under Modern Plead- 
ing Rules,” Minnesota Law Review, Febru- 
ary, 1954. 

Collateral Estoppel . . . This article, 
from a symposium on res judicaia, begins with 
a definition of the doctrine of collateral 
estoppel: “ parties are precluded from 
relitigating issues that have been litigated 
and decided of necessity in a prior action.” 
It is pointed out that issues which were not 
conclusively determined in a previous trial 
are subject to litigation in a second trial. 
Also open to relitigation are matters put in 
issue by the pleadings of both parties which 
have not actually been decided upon, but 
which may have been given conclusive effect 
if they were necessary to the ultimate judg- 
ment. These and other ramifications of 
the doctrine of res judicata are diécussed by 
the author, an assistant professor of law, 
Northwestern University—Polasky, ‘“Col- 
lateral Estoppel—Effects of Prior Litiga- 
tion,” Jowa Law Review, Winter, 1954. 

Life Insurance and Alimony . . . The 
husband who feels the moral obligation to 
provide for the support of his divorced wife 
and his children after his death will do well 
to remember the consequences of a failure 
to make provision to free his estate from the 
threat of a freeze on his death. The author 
discusses the taxation of alimony payments 
generally; the income tax aspects where life 
insurance policies are concerned; and the 
problems which arise where the wife and 
another relative have an interest. It is 
suggested that Congress “review the tax 
rules relating to life insurance used in ali- 
mony arrangements, with a view to encour- 
aging its use and to dispel the present 
confusion” over the issue. The author is a 
member of the New York bar.—Walsh, 
“Using Life Insurance in Alimony Arrange- 
ments,” The Journal of the American Society 
of Chartered Life Underwriters, Spring, 1954. 
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Membership Fees in Addition 
to Payment of Premiums 


The Nineteenth Judicial District Court in 
Louisiana recently faced the problem of de- 
ciding whether the collection of a nonrecurring 
initial membership fee by an insurance com- 
pany was in violation of the statutes of 
Louisiana. 

Louisiana Statutes Annotated, Chapter 22, 
Section 1404(5), provides: 

“Nothing in this Code shall be construed to 
prohibit any insurer from deviating upon 
proper approval under this part from any 
rate established by a rating organization or 
the commission, provided the rate used is 
adequate, or to prevent any insurer upon 
proper approval under this Part by the 
proper division from issuing policies for 
periods of time and at rates approved by the 
division or from charging in addition to the 
premium a separate initial membership, policy 
or inspection fee or other similar charge.” 

The proffered form of the insurance com- 
pany provided as follows: 

“1. Membership. The membership fees 
set out in this policy, which are in addition 
to the premiums are not returnable but entitle 
the named insured to insure one automobile 
for the coverages for which said fees were 
paid so long as this company continues to 
write such coverages and the insured re- 
mains a desirable risk.” (Italics supplied.) 

The Casualty and Surety Insurance Divi- 
sion granted ‘the plaintiff insurance com- 
pany’s request to charge the membership 
fees, but denied an application for lowering 
of rates and the elimination of a 10 per cent 
surcharge. An appeal was taken to the 
Louisiana Insurance Rating Commission, 
and the company’s application for lowering 
of rates and elimination of a surcharge was 
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granted, but the applicatiau to charge mem- 
bership fees was denie® The insurance 
company then brought Mis appeal to the 
district court. x 

The district court held t\iat the state legis- 
lature authorized the chadging by an insur- 
ance company of membesship fees such as 
that sought in the applicanon of the plaintiff 
insurance company, and ‘hat the member- 
ship fees are in addition t? and form no part 
of the premium. The ccurt held that the 
commission was vested vith no discretion 
by the legislature to refitse the request of 
the plaintiff insurance company for the right 
to charge membership fees on the ground 
that same were “illegal 2nd unjustified.”— 
State Farm Mutual Automobile Insurance 
Company v. Louisiana Insirance Rating Com- 
mission. Nineteenth Judicial District Court, 
Parish of East Baton Rouge, Louisiana. 
September 3, 1954. 


Wage Surety Not Liable 
on Welfare Fund Default 


An action was brought against a firm of 
contractors and an insurance company fur- 
nishing a construction bond for an alleged 
default in the payment of wages due labor- 
ers. The complaint alleged that a written 
trust agreement was entered into between 
the contractors and the union representing 
certain employees on a job whereby the 
contractors would contribute to a health 
and welfare fund the sum of seven and one- 
half cents per hour for each hour worked 
by laborers in its employ on the job. The 
contractor defaulted in making the required 
payments into the fund, and plaintiffs, as 
trustees of the health and welfare fund, 
sought recovery on the bond. The main 
issue that had to be determined by the 
court was whether the contributions to the 
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PERSONS AND EVENTS 


The annual meeting of the National 
Association of Independent Insurers will 
be held at the Chase-Park Plaza Hotels, 
St. Louis, October Inquiries 
should be addressed to Vestal Lemmon, 
general manager of the organization, at 
111 West Washington Street, Chicago 2, 
[llinois. 


25-27. 


New laws and new forms of coverage 
will be spotlighted at the American Man- 
agement Association’s fall insurance con- 
ference which is scheduled to be held from 
November 10 through 12 at the Palmer 
House in Chicago. Information may be 
obtained by writing the association at 
330 West 42nd Street, New York 36, 
New York. 

The American Institute for Property 
and Liability Underwriters, Inc., an- 
nounces that Robert M. Morse and Dr. 


fund constituted wages to the employees, 
for if such were the case, then the surety 
company would be liable on its bond in that 
the contractor failed to pay wages due to 
the employees. 

The court held that the contractor’s con- 
tributions to the welfare fund did not con- 
stitute wages to the employees, and thus, 
the surety was not liable on its bond. The 
court stated that the payments to the fund, 
while related to the amount paid laborers, 
are independent contractual obligations and 
do not constitute work and labor within the 
terms of the bond or the government code. 
drew attention to the fact that 
there was no provision for a deduction of 


The court 


seven and one-half cents per hour from any 
employee’s wage, nor was there any men- 
tion of an assignment by the employee of 
the payments thus made. The court said 
that the fact that the sums not paid to the 
employee are directly related to, or based 
upon, the sums paid the employee, does not 
make such sums “payment for labor.” The 
concluded that there was a direct 
contractual obligation on the employer which, 


court 


while constituting a business deduction, would 
not be chargeable to the employee as part 
of his income, nor a part of the base by 
which his withheld determined. 
The court said such payments were in the 
same class with employer unemployment 
insurance and social security payments.— 


taxes are 


The Coverage 


Edwin S, Overman have been given the 
title of Assistant Dean of the Institute. 
The newly elected Board of Trustees 
of the National Association of Life Un- 
derwriters has selected Washington, D. C., 
as the permanent location of the organi- 
zation’s new national headquarters. 
The National Association of Casualty 
and Surety Executives announces the 
election of the following officers for the 
coming year: president—Herbert P. 
Stellwagen, executive vice president of 
the Indemnity Insurance Company of 
North America; vice president—William 
E. McKell, first vice president of the 
American Surety Company. J. Dewey 
Dorsett, general manager of the Associa- 
tion of Casualty and Surety Companies, 
continues as secretary-treasurer. 


Harry Sherman v. Leonard Achterman. 
nicipal Court of the City 
San Francisco, California. 


1954. 


Mu- 
and County of 
September 10, 


Fire Insurance Rates 
Reduced in New York 


Alfred J. Bohlinger, New York Superin- 
tendent of Insurance, announced the adop- 
tion of substantially reduced rates for fire 
insurance on homes and apartment buildings 
in New York. The new rates are as much 
as 25 per cent below those previously 
charged. They became effective on Septem- 
ber 13, 1954, and will reduce the cost of 
fire insurance about $2 million in New York 
City, and approximately $4 million in the 
remainder of the state. The rates were filed 
by the New York Fire Insurance Rating 
Organization. They are based on the loss 
experience on residential classes for the five- 
year period from 1948 to 1952. Rates for 
the extended coverage endorsement, which 
is generally attached to the residence fire 
insurance policy to provide coverage against 
windstorms, hurricanes and other perils, will 
not be affected by the revision. 


Generally, the reductions apply only to 


buildings. Rates for fire insurance on con- 
tents have not been generally reduced as 
the companies’ loss experience has been un- 
favorable. 
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Selected Decisions 
from All Jurisdictions 


NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 





Res Ipsa Loquitur 


An invitee who sustains injury when a 
foldaway chair collapses beneath her is 
entitled to rely upon the doctrine of res 
ipsa loquitur. North Dakota. 


The plaintiff was a paying guest at a 
bingo game at the defendant’s hotel. She 
paid the charge required to become one of 
the players, secured a chair from one of 
the attendants and sat down at one of the 
bingo tables. The defendant had _ super- 
vision of the space used for the game and 
furnished the tables, chairs and other facili- 
ties. Another organization furnished the 
supplies necessary to conduct the game 
and directed the playing of the game. After 
the plaintiff had occupied the chair for 
about 20 or 30 minutes, the chair collapsed 
without warning and hurled the plaintiff to 
the floor causing the injuries which are the 
basis of this suit. The plaintiff testified 
that she did not notice anything different 
about the chair and that she experienced 
nothing unusual while she was occupying 
it. After the accident, it was discovered 
that the screws and bolts on one side of 
the chair were missing from it. The plain- 
tiff did not attempt to prove specific negli- 
gence, but relied on the doctrine of res ipsa 
loquitur stating that a chair does not ordi- 
narily collapse when it is sat on if the one 
responsible for its maintenance and manage- 
ment uses reasonable care to keep it reason- 
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ably safe for the purpose of its intended 
use. The plaintiff recovered a judgment in 
the lower court, and the defendant appealed 
on several grounds discussed below. 


The North Dakota Supreme Court held 
that the plaintiff was entitled to rely upon 
the doctrine of res ipsa loquitur, but reversed 
the judgment because the court neglected 
to give an instruction on damages and 
erroneously instructed on defendant’s bur- 
den to go forward with proof after the 


doctrine is asserted. 


The defendant attempted to avoid the 
application of the doctrine by asserting that 
the defect was latent, but the court said that 
inasmuch as the defect was observable 
after the accident by merely looking at the 
chair, it is reasonable to infer that a casual 
examination before the accident would have 
revealed the defect. 


The defendant asserted that at the time 
of the accident the chair was in plaintiff's 
exclusive possession and control, but the 
court held that the plaintiff’s acts in refer- 
ence to the chair were limited to trans- 
porting it from a hallway to a table, and 
that defendant had ownership, possession 
and control of the chair. Plaintiff had a 
right to assume the chair was a safe instru- 
mentality. 


The court stated, however, that it was 
reversible error for the trial court not to 
advise the jury as to any basis upon which 
damages could be assessed. It cannot be 
ascertained from the record what the basis 
of recovery awarded the plaintiff consisted 
of. The trial court’s instruction to the jury 
that if the defendant “fails to rebut the 
presumption or destroy the inference, then 
your verdict will be in favor of the plain- 
tiff’ permitted the jury to understand that 
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the defendant was obliged to overcome any 
inference of negligence. This was error as 
the defendant was privileged but not re- 
quired to go forward with any proof that it 
had used due care to furnish a safe chair. 
If the defendant furnished no proof, it 
remained a jury question whether the plain- 
tiff had shown circumstances sufficient to 
justify finding negligence on the part of 
the defendant that was the proximate cause 
of the injury.— Benedict v. Eppley Hotel Cor- 
poration. North Dakota Supreme Court. 
June 25, 1954. 3 Neciicence Cases (2d) 931. 


Manufacturer's Liability 


A manufacturer of hydraulic fluid is 
guilty of gross negligence when it fails 
to warn a purchaser that the product is 
flammable and therefore a fire hazard. 
Fifth Circuit. 


The plaintiff was the first purchaser of 
a new type of hydraulic fluid that was 
manufactured by the defendant. The fluid 
was specified to be nonflammable and was 
highly recommended by the defendant. An 
“acknowledgment of order” contained words 
to the effect that no warranties of the 
product were made by the defendant. The 
plaintiff put the new fluid in use in its 
hydraulic die casting plant. The defendant 
subsequently advised the plaintiff to im- 
mediately remove the fluid from its lines 
and substitute another of defendant’s prod- 
ucts, but did not warn the plaintiff that the 
continued use of the fluid was dangerous 
due to its flammableness. Because of a 
rush order, the plaintiff neglected to remove 
the fluid, and a line break occurred causing 
the fire for which this suit was brought. 
The plaintiff sought actual and exemplary 
damages for the fire losses, asserting that 
the defendant was guilty of negli- 
gence. A judgment was awarded the plain- 
tiff on the basis of gross negligence, and 
the defendant appealed on grounds which 
may be summarized as follows: (1) The 
contract stipulated against any warranties; 
(2) the defendant’s acts were not the proxi- 


gross 


mate cause of injury; and (3) indispensable 


parties were not joined in the litigation. 


Held: Judgment affirmed for the plain- 
tiff. The court stated that the conduct 
oi the defendant in not specifically warning 
the plaintiff of the dangers of the continued 
use of the fluid is so flagrant as almost, 
if not quite, to support an instruction that 
the defendant was guilty of gross negli- 
gence as a matter of law. The court said 


that the “acknowledgment of order” relied 


Negligence 


on by the defendant as eliminating any 
warranties was not contractual, as the con- 
tract was already made before the acknowl- 
edgment was sent to the plaintiff’s office, 
and that, at any rate, the instrument did 
not cover negligence or gross negligence 
but only pertained to warranties. The court 
stated that if the plaintiff is to be considered 
negligent in any respect, and the- court 
expressed no opinion on that point, it is 
clear that such negligence was not the 
proximate cause of plaintiff’s injury, but 
that defendant’s negligence was. The court 
held that since the suit was properly prose- 
cuted by the plaintiff under loan receipts, 
the insurance companies were neither indis- 
pensable nor necessary parties, and that, 
while the action of the trial court in per- 
mitting them to intervene was neither 
necessary nor proper, it did not result in 
any prejudice to the defendant’s cause.— 
Celanese Corporation of America v. John 
Clark Industries, Inc. United States Court 
of Appeals for the Fifth Circuit. June 30, 
1954. 3 Necricence Cases (2d) 926. 


Short Shorts from the Courts 


Pennsylvania . .. The decedent was 
contributorily negligent as a matter of law 
when he put his head into a hole in an 
elevator shaft to summon an elevator.— 
Hucaluk v. Clyde Realty Company. Penn- 
sylvania Supreme Court. June 28, 1954. 
3 NEGLIGENCE Cases (2d) 913. 


Mississippi . . . A chemical manufac- 
turer is not liable when it warns a feed 
manufacturer of the danger of selling soy- 
bean meal produced with trichloroethylene 
as a cattle food.—E. I. Du Pont de Nemours 
& Company v. Ladner. Mississippi Supreme 
Court. June 14, 1954. 3 NEGLIGENCE CASES 
(2d) 937. 


Florida . . . A bather who was injured 
when she fell on the wet floor of a lunch- 
counter concession frequented by bathers 
had no cause of action against its owner. 
Kessler v. Thomas Corporation. Florida 
Supreme Court. June 25, 1954. 3 NeEcLI- 
GENCE Cases (2d) 961. 


Minnesota When freight cars are 
loaded and sealed by the consignor there 
is no duty on the carrier to break the seals 
and open the doors to inspect the position of 
the load, and the carrier is not liable for in- 


juries received by an employee of the con- 
signee in unloading the car—Seeden v. Great 


Northern Railway Company. Minnesota Su- 
preme Court. June 18, 1954. 3 NEGLIGENCE 
Cases (2d) 952. 
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LIFE 
Summaries of Selected 


Decisions Recently Reported 
by CCH LIFE INSURANCE 
REPORTS 





No Cause of Action for Delay 
in Issuing Poliomyelitis Policy 


An applicant for a poliomyelitis policy, 
who pays the premium at the time of 
the application, may not recover damages 
from the insurer, in an action in tort, 
resulting from the failure of the insurer 
to act upon the application within a 
reasonable time. Ohio. 


The plaintiff went to an agent of the 
insurance company on August 30, 1950, and 
signed an application for a poliomyelitis 
policy. The plaintiff paid the agent $10, 
and received a receipt for the payment indi- 
cating that it was in full payment of the 
policy. On or about September 7, the chil- 
dren of the plaintiff contracted poliomyelitis. 
The poliomyelitis policy was not issued to 
the plaintiff until September 8, and thus the 
children were not covered under its terms. 
The plaintiff brought an action in tort 
against the insurance company alleging that 
the company failed to use due diligence and 
did unreasonably delay the acceptance of 
the application for the insurance, and that 
if the company had acted within a reason- 
able time, the children would have been 
covered by the policy. The plaintiff also 
alleged that if the company had rejected 
the application within a reasonable time, 
the plaintiff would have procured insurance 
elsewhere,- and thus, would not bear the 
loss derived from the children’s treatment. 
The insurance company obtained a judg- 
ment from the common pleas court, but 
the court of appeals rendered a judgment 
in favor of the plaintiff, and the case was 
then certified to the state supreme court. 


Held: Judgment should be entered for 
the insurance company. The state supreme 
court stated that there was no principle 
of common law which imposed upon the 
insurer an obligation to act upon an appli- 
cation even though it had solicited the 
application and accepted a premium pay- 
ment. The court said that the application 
represented, at most, a written offer by the 
applicant which need not be accepted by 
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the insurer. The court stated 
company did not accept the offer within 
a reasonable time, it probably could not 
accept it so as to impose the contract upon 
the applicant without some further assent 
by him, and it would be the duty of the 
company to return the premium to the 
applicant. 


that if the 


There was a dissenting opinion which 
stated that the plaintiff’s petition 
a cause of action, and that the evidence 
presented a factual question for determi- 
nation by a jury as to whether the elapse 
of nine days in issuing the policy was a 
reasonable delay.—Patten v. Continental 
Casualty Company. Ohio Supreme Court. 
June 16, 1954. 1 Lire Cases (2d) 1010. 


stated 


Life Insurance Trust 
Not Testamentary Disposition 


A trust agreement which stipulates that 
the trustee is to collect and pay the 
proceeds of certain life insurance policies 
to a beneficiary upon the death of the 
settlor transfers a present interest in 
the policies to the trustee, and does not 
constitute a testamentary disposition. 
Oregon Supreme Court. 


The deceased executed a life insurance 
trust agreement with a bank whereby the 
bank agreed: “To hold said insurance poli- 
cies during the life of the Trustor without 
any duties of any nature in respect thereto 
other than the safekeeping thereof; it being 
expressly agreed that the said Trustee shall 
not in any event be obliged or required to 
pay any premium, assessment r other sum 
that may become due or payable on any 
of the said policies. In no event is it the 
intention of the parties hercto that this 
agreement should restrict the ‘rights of the 
Trustor under any policy contained in this 
trust, the Trustor reserving the right to 
obtain loans under any policy or to sur- 
render any policy for the cdsh surrender 
value, or 
option under the said 
this trust becoming effective only insofar 
as the said insurance policies are concerned 
upon the death of the Trustdr. 

’ 

“Upon the Trustee receiving proof of the 
death of the Trustor, it is xagreed that it 
will use its best efforts to collect and re- 
ceive any and all sums of money payable 
thereunder, the receipt of said Trustee to 
be a full and complete release to any insur- 
ance company for any and all funds paid 
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to the said Trustee as beneficiary under the 
said insurance policy or policies which may 
be hereafter deposited. 

“The Trustor shall have power at 
time during his life by an instrument in 
writing delivered to the Trustee to modify, 
alter or terminate this agreement in whole 
or in part, provided, however, that the 
duties, powers and liabilities of the Trustee 
hereunder shall not be substantially changed 
without its written 

After the 
managing the trust 


any 


consent.” 


incurred in 
estate and deducting 
same from the gross income, the trustee 
was to distribute the net income of the 
trust estate to the beneficiaries designated 
in the The plaintiff, upon the 
death of the deceased, brought an action 
against the bank (trustee) claiming the 
proceeds of 15 life insurance policies on the 


paying expenses 


agreement. 


theory that the trust agreement was a testa- 
mentary disposition which was revoked by 


a will appointing her as executrix of the de- 
ceased’s estate. The lower court sustained 
a demurrer by the bank and judgment was 
entered accordingly: The plaintiff brought 
her appeal to the state supreme court. 

The 
judgment for 
trust 
terest in the insurance policies to the bank, 


affirmed the 
that the 
present in- 


court 
holding 


state supreme 
the bank, 
agreement transferred a 
and that this interest was not revoked by 
The 


courts 


any subsequent will. 
that 
beneficiary 

divestment 


supreme court 
many hold that the 
takes a vested interest subject 
upon the 
ficiary in accordance with the provisions 
of the policy. Still other courts hold that 
the beneficiary has no more than an ex- 
difficult to 
trust. 


stated 


change of bene- 


pectancy, in which case it is 


find the necessary res for a present 
The supreme court sustained the insurance 
the 


right or a 


trust without deciding whether bene- 


vested mere 
expectancy the 
pitfall of this aspect of the insurance trust 
problem. The court held that the owner- 
ship of the modern policy is actually divided 
the 
values are 

while the 
beneficiary pay the 
proceeds at the death of the insured, sub- 
ject to the right of 
The right of the beneficiary, according to 
right, while the 
and have 


ficiary had a 


Thus, court 


between the beneficiary and insured. 


The 


the property of 


cash surrender 
the 


Owns a 


loan and 
insured, 
promise to 
insured’s revocation. 
the court, is the primary 
secondary 
the 


insured’s are 


with 


rights 
nothing to do 


Life, Health—Accident 


basic 


avoided the 


purpose of 


life insurance. The court cited Bose v. 
Meury, 112 N. J. Eq. 62, 163 Atl. 276, which 
stated: “The proceeds are the fulfillment 
of promises by the insurance company to 

[trustee] to pay the stipulated sums, 
upon the death of the insured. The insured 
paid the consideration for the promises at 
will, but when the day came—the insured’s 
death—the obligations of the insurance 
company were due to the [trustee ]. 
Its source of title was the promise im the 
policies, not the trust agreement.” (Italics 
supplied.) The court concluded from the 
foregoing analysis of the nature of an 
insurance trust, that the ,bank derived a 
present interest in the insurance policies, 
and that the instrument not testa- 
mentary in character.—Gordon v. Portland 
Trust Bank. Oregon Supreme Court. June 
17, 1954. 1 Lire (2d) 1019. 


was 


CASES 


Short Shorts from the Courts 


Maryland . . Where the insured as- 
saulted another person and died from head 
injuries caused by a fall in the course of 
the scuffle, the assault and not the fall was 
the proximate cause of his death—Home 
Beneficial Life Insurance Company, Inc. v. 
Partain. Maryland Court of Appeals. June 
24, 1954. 1 Lire Cases (2d) 948. 


Virginia . Failure of the insured to 
disclose that he had been treated for alco- 
holism constituted a material misrepresen- 
tation in that it was a concealment of a 
prior illness. —Via v. Life & Casualty Insur- 
ance Company of Tennessee. United States 
District Court for the Eastern District of 
Virginia. June 25, 1954. 1 Lire Cases (2d) 
977. 


Kentucky . . . Where the limitations of 
the agent’s authority were contained in the 
application, and plaintiff's wife failed to read 
the application before signing it, the insurer 
was not liable for the the agent 
beyond such limitations.—Life & Casualty 
Insurance Company of Tennessee v. Davis 
Kentucky Court of Appeals. June 18, 1954. 
1 Lire Cases (2d) 974. 


acts of 


West Virginia ... It is not unreasonable 
for a fraternal benefit society, in keeping 
with its religious restrict per- 
missible beneficiaries to the member’s first 
wife in case of divorce—Knights of Co- 
lumbus v. Hasler. United States District 
Court for the Southern District of West 
Virginia. April 6, 1954. 1 Lire Cases 
(2d) 953. 


values, to 
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FIRE 


Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 





Consideration of ‘‘Accident”’ 
Under Liability Policies 


An ordinary downpour of rain does not 
constitute an “accident” within the mean- 
ing of the terms of a contractor’s liability 
insurance policy. Tenth Circuit. 


The casualty insurance company issued 
a policy to the insured, a contractor, where- 
by the company agreed to “pay on behalf 
of the insured all sums which the insured 
shall become obligated to pay by reason of 
the liability imposed upon him by law for 
damages because of injury to or destruction 
of property, including the loss of use there- 
of, caused by accident ....” The policy 
also required the company to “defend any 
suit against the insured alleging such injury, 
sickness, disease or destruction and seek- 
ing damages on account thereof, even if 
such suit is groundless, false or fraudulent 

.’ The insured entered into an oral 
agreement with a retail furniture company 
to do some repair work on a roof which 
required the opening of the roof. The 
insured’s contract did not require it to close 
the opening, but merely to call another 
party before the work was fully completed 
in order that the opening could be closed 
as soon as the insured’s work was com- 
pleted. The insured called before the work 
was completed, but, due to a delay by the 
other party, the roof was not closed until 
rain had an opportunity to the 
stock of merchandise below. The insurance 
company brought an action against the in- 
sured, the furniture company, and the party 
who was to close the roof, for a declaratory 
judgment to have determined its liability 
under its policy to defend an action insti- 
tuted by the furniture company against the 


damage 


insured and to discharge any judgment ob- 
tained therein against the insured. The 
question of whether the insured was negli- 
gent in not closing the opening itself, al- 
though that was not a part of its contract, 
was not considered by the court inasmuch 
as the insurance policy subjected the com- 
pany to liability only for loss from accident. 
The lower court held that the rain was not 
an “accident” within the meaning of the 
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policy, and judgment was entered against 
the insured. The insured then brought this 
appeal. 


Held: Judgment affirmed for the insur- 
ance company. The court stated that the 
word “accident” can not: be defined with 
pinpoint accuracy or defriteness, but that 
in legal parlance an accident under the 
terms of an insurance policy is variously 
defined as an unusual and. unexpected event, 
happening without negligence (Beaumont, 
Sour Lake & Western Railway Company vv, 
Schmidt, 72 S. W. (2d) 899) ; an undesigned, 
sudden and unexpected event (Neale Con- 
struction Company v. United States Fidelity 
& Guaranty Company, 199 F, (2d) 591); 
chance or contingency; happening by 
chance or unexpectedly; an event from an 
unknown cause or an unexpected event 
from a known cause (Lickleider v. Iowa 
State Traveling Men’s Association, 166 N. W. 
363). The court said that an unprece- 
dented, torrential downpour of rain may 
under certain 
an 


circumstances be considered 
but that ordinary afternoon 
not unusual or unexpected. 
Common experience tedches us that they 
happen frequently and are of common oc- 
currence. 


accident, 


showers are 


The court concluded that although the 
policy required the casualty company to de- 
fend suits brought against the insured, even 
if such suit is groundless, false or fraudu- 
lent, it is the law that where the complaint 
fails to allege facts which, if established, 
create liability within the policy, no duty 
rests upon the insurance company to defend 
the action or pay a judgment obtained 
therein (see Neale case cited above).— 
Midland Construction Company, Inc. v. United 
States Casualty Company. United States 
Court of Appeals for the Tenth Circuit. 
August 3, 1954. 8 Fire anp CASUALTY 
Cases 436. 


Agents’ Liability 


A fire insurance company has a cause of 
action for breach of contract against its 
agents when these agents issue insurance 
on a risk subsequent to receiving notice 
from the company that it would not in- 
sure such a risk under any circumstances. 
Fourth Circuit. 


A South Carolina agency for the plaintiff 
fire insurance company (an Illinois corpo- 
ration) orally agreed to supply fire insur- 
ance on the contents of.a restaurant. The 
copartners of the agency were also the 
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policy-writing agents of nine other fire in- 
sirance companies. Two days after the 
wency’s oral promise, and before the agency 
had bound any company which it repre- 
sented upon the risk, the restaurant was 
lestroyed by fire. Prior to making the 
ral promise to supply coverage, the agency 
had received notice that the plaintiff fire 
insurance company would not insure such a 
tisk under any circumstances, Nevertheless, 
the agency followed up its agreement to 
insure the risk by issuing behalf of 
the plaintiff company a policy of insurance 
for $2,500 covering the contents of the 
restaurant which had already been de- 
stroyed. This agency collected the prem- 
ium, entered the policy upon its account 
with the company’s general agent in South 
Carolina and paid to it the premium. The 
general agent failed to return the premium to 
the agency and also neglected to advise the 
company that the premium had been re- 
ceived. The company brought an action 
to cancel the policy, and the restaurant 
owners counterclaimed for the face of the 
policy with interest. The restaurant owners 
succeeded in their counterclaim against the 
company. This court held that the ac- 
ceptance and retention of the premium by 
the company’s general agent ratified the 
unauthorized act of the agency. The com- 
pany then brought this action against both 
the general agent and the agency. A judg- 
ment was entered dismissing the company’s 
complaint and the company brought this appeal. 


on 


Held: Judgment for the defendants re- 
versed and the cause remanded. The court 
held that the right of the insurance com- 
pany to recover should be determined on 
the merits of the The dismissal of 
the case in the lower court was not based 
on the merits of the but on three 
grounds: (1) that the decision in the case 
by the company to cancel the 
policy decided the raised in this 
case; (2) that the action in the instant case 
tort the general 
agent was concerned, did not survive the 
death of the owner and operator of the 
general agency; and (3) that the action is 
barred as to both sets of defendants because 
the claim against the general agent 
not brought against the owner of the general 
estate, and because the action 
against the agency not against the 
estate of the owner of the agency whose 
administratrix was the 
at the time the risk was assumed. 


case. 
case, 


brought 


issues 


arises in and, so far as 


was 


agency’s 
was 
operating agency 


The court held that in the case brought 


by the insurance company to cancel the 


Fire and Casualty 


policy there was no attempt to adjudicate 
the liability of the defendants to the com- 
pany for improper action in regard to is- 
suance of the policy and retention of the 
premium, but that the case confined itself 
entirely to the liability of the company to 
the insured. The court stated further that 
it is not an incurable defect that the per- 
sonal representatives of the estates were 
not made parties to the instant suit. There- 
fore, the court concluded that there were no 
grounds for dismissal, and that the 
should be tried on its merits.—Dubuque Fire 
& Marine Insurance Company v. Wilson. 
United States Court of Appeals for the 
Fourth Circuit. May 13, 1954. 8 Fire AND 
Casuaty Cases 432. 


case 


Short Shorts from the Courts 


New Jersey ... Entry into the insured’s 
premises from a ramp beneath the premises 
and through a large hole in the floor which 
had been caused by fire does not constitute 
a forcible entry, and there is no 
under burglary insurance. — Professional 
Metals Manufacturing Corporation v. Mary- 
land Casualty Company. New Jersey Supe- 
rior Court. June 21, 1954. 8 Frre AND 
Casua.ty Cases 419, 


coverage 


Minnesota A policy which excludes 
hazards incident to the unloading of vehi- 
cles away from the premises of the insured 
does not relieve an insurance company of 
the duty to defend an action which charged 
the insured with inspecting 
and in accepting a defective freight car.— 
Employers’ Liability Assurance Corporation, 
Ltd. v. Youghiogheny & Ohio Coal Company. 
United States Court of Appeals for the 
Eighth Circuit. July 7, 1954. 8 Fire Aanp 
Casua.ty Cases 410. 


negligence it 


Pennsylvania ... The court reversed an 
order which denied an insurer the right to 
plead fraud as matter where the in- 
sured grosslv overrated the amount of his 
loss under a fire insurance policy.—Higgs v. 
New York Fire Insurance Company. Penn- 
sylvania Superior Court. July 13, 1954. 
8 Fire AND CASUALTY CAseEs 421. 


new 


Washington ... When an invitee falls at 
a place which is not touching or in contact 
with the leased premises, he is not on one 
of the “ways immediately adjoining” the 
premises.—U. S. v. Great American In- 
demnity Company of New York. United 
States Court of Appeals for the Ninth Cir- 
cuit. June 18, 1954. 8 Fire AnD CASUALTY 
Cases 441. 
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AUTOMOBILE 


Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Railroad Not Guilty 
of Wanton Negligence 


Where the railroad was not liable for 
the action of a section man in motioning 
a motorist ahead, and other facts did not 
clearly indicate negligence on the part of 
the railroad, an instruction on the theory 
of wanton negligence was not justified. 
Arizona Supreme Court. 


The plaintiffs brought this action for 
injuries sustained as a result of the de- 
fendant’s train striking their truck at a 
crossing. The facts indicate that electric 
flashing lights and bell ringing signals were 
operating at the time of the accident, and 
that the plaintiff had stopped his truck at 
the crossing for about two minutes due to 
these warning signals. Plaintiff alleged, and 
the defendant denied, that one of four sec- 
tion men, who were engaged in doing track 
and roadbed work at that point, signaled 
him to go ahead and cross the tracks. The 
plaintiff started across the tracks, and was 
struck by the defendant’s train. There was 
conflicting testimony as to whether the 
train was traveling around 35 to 40 miles 
per hour, or only traveling 15 to 20 miles 
per hour. The jury returned a verdict for 
$35,000 in favor of the plaintiffs, and a 
judgment was entered thereon. The de- 
fendant appealed contending that the court 
erred: (1) In refusing to grant its motion 
for a directed verdict; (2) in refusing to 
grant a judgment non obstante veredicto; 
(3) in refusing to charge the jury that it 
may not take into consideration the acts or 
omissions of the section hands as actions 
or omissions of the defendant; and (4) in 
charging the jury on wanton negligence 
upon the ground that there was no evidence 
of wanton negligence shown by the facts. 


Held: 


remanded 


Judgment reversed and the cause 

for new trial. The court held 
that the trial court correctly denied the 
defendant’s motion for a directed verdict 
as there was some conflict as to the speed 
at which the train was traveling. The court, 
however, stated that the evidence did not 
warrant an instruction on the theory of 
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wanton negligence, and that it was error 
to instruct on a theory when there is no 
evidence to support it. The court stated 
that even if the train were doing 35 to 40 
miles per hour through the town, this would 
not in itself constitute wanton negligence, 
The court stated that if the train’s brakes 
were defective, it would not make any dif- 
ference under the facts of the case, as 
neither the engineer of the train nor the 
plaintiff saw each other until the train was 
40 feet from the crossing, and that would 
be too short a distance for the train to stop. 
As to the allegation that the section hands 
signaled the train across, the court stated 
that if such a signal were given, the section 
hands were acting beyond the scope of their 
authority, and thus, the defendant railroad 
would incur no liability for their act. The 
court concluded that none of the above facts 
warranted an instruction on wanton conduct 
by the defendant, and that, therefore, the 
case should be reversed. and remanded.— 
Southern Pacific Company v. Baca. Arizona 
Supreme Court. April 5, 1954. 4 Automo- 
BILE Cases (2d) 1012. 


Question of Agency 
Bars Summary Judgment 


Where the insured is advised by the 
finance company that his insurance is still 
in effect after notice of cancellation has 
been received, the matters of agency, 
waiver and estoppel present triable issues 
and thus a summary judgment will not 
lie. Florida. 


The insured, who had received notice of 
the cancellation of his policy, subsequently 
received three receipts from his finance 
company for the payments of installments 
due on his car. At least one of these re- 
ceipts was dated more than a month after 
notice was given of the cancellation of the 
insurance policy, and despite the notice of 
cancellation, had a notation indicating that 
the insured’s policy was not cancelled. The 
plaintiff thereafter brought an action on 
his policy, and a summary judgment was 
granted in favor.of the defendant insurance 
company, the trial court holding that there 
was “no genuine issue of fact to be tried 
before the jury.” 

On appeal, the Florida Supreme Court 
reversed this holding of the trial court. The 
supreme court stated that the matter of 
agency, and the related matters of waiver 
and estoppel, may have formed genuine 
issues of fact in the case, and thus it was 
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error to summarily dispose of the pleadings 
in that early stage. The supreme court 
quoted Common Law Rule 43 which states 
that a summary judgment shall be rendered 
if it is apparent from “the pleadings, depo- 
sitions and admissions on file, together with 
the affidavits, if any that there is 
no genuine issue as to any material fact 
and that the moving party is entitled to 
a judgment as a matter of law.” (Italics 
supplied.) The court added that pertinent 
excerpts from the transcription of the testi- 
mony introduced in the first trial were 
easily as dependable for the purpose of 
testing the motion for summary judgment 
as depositions, admissions and affidavits 
would have been, and that, therefore, the 
trial court committed no error in consider- 
ing it for that purpose—Bradley v. Associ- 
ates Discount Corporation. Florida Supreme 
Court. November 10, 1953. 4 AuToMoBILE 
Cases (2d) 989. 


Burden of Evidence 
Under Comprehensive Coverage 


The policyholder has the primary bur- 
den to submit evidence which to a prima- 
facie degree establishes that the loss was 
caused by a risk covered by his compre- 
hensive coverage policy, namely, a direct 
and accidental loss. New Jersey. 


The defendant insurance company issued 


a comprehensive coverage policy to the 
plaintiff. The facts, briefly stated, are that 
the engine of plaintiff’s car was damaged 
when it became overheated due to inade- 
quacy of proper lubrication, and that plain- 
tiff brought this action to recover the loss 
under his policy. The direct cause of the 
inadequacy of proper lubrication was not 
shown by the evidence presented in the 
case. The policy obligated the defendant 
“To pay for any direct and accidental loss 
of or damage to the automobile, hereinafter 
called loss, except loss caused by collision 
of the automobile with another object or 
by upset of the automobile or by collision 
af the automobile with a vehicle to which 
it is attached. Breakage of glass and loss 
caused by missiles, falling objects, fire, 
theft, explosion, earthquake, windstorm, 
hail, water, flood, vandalism, riot or civil 
commotion shall not be deemed loss caused 
by collision or upset.” The policy made 
coverage inapplicable “to any damage to 
the automobile which is due and confined 
to wear and tear, freezing, mechanical or 
electrical breakdown or failure, unless such 
damage is the result of other loss covered 


Automobile 


by this policy.” A judgment was entered 
for the plaintiff, and the defendant brought 
an appeal. 


Held: Judgment reversed, and entered 
for the defendant insurance company. The 
court held that the primary burden was on 
the plaintiff to submit evidence which to a 
prima-facie degree establishes that the loss 
was caused by a risk covered by his policy, 
namely, a direct and accidental loss. Inas- 
much as the plaintiff did not meet this 
burden placed upon him, the judgment 
obtained in the trial court was reversed. 
The court stated that where “the evidence 
generates, at best, only a speculative proba- 
bility with regard to the initial cause, and 
that probability, if respected, tends pre- 
dominantly to disclose a cause for the 
injurious consequences against which the 
plaintiff is not insured under the terms of 
the policy, the plaintiff fails to sustain his 
alleged cause of action.” The court stated 
that such was the posture of the proof 
offered in the present case.—Parker v. Ni- 
agara Fire Insurance Company. New Jersey 
Superior Court. December 28, 1953. 4 
AUTOMOBILE Cases (2d) 986. 


Short Shorts from the Courts 


Alaska . . . Although a high degree of 
care was required of the bus lines toward 
its own passengers, only ordinary care was 
required of it toward the driver of the truck 
with which the bus collided—Neal v. Mata- 
nuska Valley Lines, Inc. United States 
District Court for the District of Alaska. 
February 2, 1954. 4 AurTomMopILE CASES 
(2d) 977. 


Kentucky . . The issue of whether 
the decedent was aware that his host was 
so intoxicated as to be careless of his own 
safety and that of others was properly sub- 
mitted to the jury.—Graves v. Cantrell. Ken- 
tucky Court of Appeals. June 25, 1954. 4 
AUTOMOBILE CASES (2d) 917. 


Nebraska . . . A pedestrian on a cross- 
walk is under an obligation to use due care 
and yield the right of way to a car that 
is already in the intersection —Laurinat v. 
Giery. Nebraska Supreme Court. Novem- 
ber 27, 1953. 4 AutomosILe Cases (2d) 953. 


North Dakota . . . Where conclusions 
to be drawn from physical facts are not 
obvious, opinion testimony of a _ police 
officer is admissible—Een v. Consolidated 
Freightwavs. United States District Court 
for the District of North Dakota. April 1, 
1954. 4 AutomMosILE Cases (2d) 991. 
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A REPORT TO THE READER 


The court also found that at the time of 
settlement the parties “were well aware of 
the damage done to the party wall and 
of the possible destruction of the building and 
the betterment and improvement in the 
plaintiff’s store.” This is, apparently, the 
first reported decision in New York in 
which the principle that the effect of un- 
certainties as to future consequences are 
presumed to have been considered by the 
parties, has been applied in connection with 
the settlement of a property insurance loss. 
Agents should advise their clients that final 
adjustment should take place only after all 
possibilities of loss have been looked into. 

The other case is Weinstein v. Commerce 
Insurance Company, 8 FirE AND CASUALTY 
Cases 395, 82 S. E. (2d) 477, decided by 
the Virginia Supreme Court of Appeals on 
June 21, 1954. In this case the court.held 
that an insured who had a partial loss to 
her apartment building, was not entitled, 
under the New York standard fire policy, 
to claim a total because of certain 
zoning ordinances which did not permit 
repair of the building for use as an apart- 
ment house. The court said: 


loss 


“The policies are in the precise language 
of the statute and contain the following 
terms: 


“Tn consideration of the provisions and 
stipulations herein or added hereto 
this company does insure Ethel Wein- 
stein and legal representatives, to the ex- 
tent of the actual cash value of the property 
at the time of loss, but not exceeding the 
amount which it would cost to repair or 
replace the property with material of like 
kind and quality within a reasonable time 
after such loss, without allowance for any 
increased cost of repair or 
by reason of any ordinance or law regu- 
lating construction or repair against 
all direct loss by fire to the property 
described hereinafter. 

+, 2 eas liable for 
loss by fire or other perils insured against 


reconstruction 


company shall not be 
in this policy, caused, directly or indirectly, 
by ... (h) order of any civil authority 
except destruction at the 
and for the 
spread of fire 


acts of time of 


purpose of preventing the 


’ 


“Virginia’s fire insurance law, including 
the above quoted provisions, was modeled 
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after the New York standard policy, which 
has covered three major periods of time, 
each being known as the ‘New York Stand- 
ard Policy’ until replaced by its successor, 
The first New York Standard Policy was 
adopted in 1886, and was in effect until 
replaced by the policy adopted in 1918 
which in turn was replaced by the latest 
version in 1943. The applicable provisions 
in the 1943 standard policy were adopted 
by Virginia and carry the quoted pro- 
visions here under consideration.” 


The Virginia Supreme Court cited, among 
other cases, the leading New York case of 
Midwood Sanatorium v. Firemen’s Insurance 
Company, 261 N. Y. 381. The court simi- 
larly stated: 


“In this case the evidence shows that the 
damaged portion of the building could be 
repaired or replaced with material of like 
kind and quality without violation of any 
municipal ordinance of the city of New 
York, but that if such repairs or replace- 
ments were made, the owner would not be 
allowed to occupy the building as a sani- 
tarium, and that the building could not 
profitably be used for any other purpose, 
The ordinances of the city of New York 
required a different form of construction 
and better means of egress for buildings 
used for the care of the sick; and though 
the city authorities had not previously 
objected to continued occupancy by the 
plaintiff of a building which did not comply 
with such requirements, they would not 
grant any permit for such occupancy after 
repairs necessitated by the fire were made. 
The Appellate Division has held that under 
such circumstances the owner has not suf- 
fered a total loss of the value of the build- 
ing. Strong argument could be made in 
support of that conclusion, but it is un- 
necessary to decide such question, for by 
the terms of the policy the insurance com- 
pany has agreed to pay loss and damage 
to the premises by fire ‘but not exceeding 
the amount which it would cost to repair 
or replace the same with material of like 
without 
repair or 


kind and quality allowance 


for any increased cost of con- 


struction by reason of ordinance of 
law regulating construction or repair.’ The 
owner accepted that limitation upon the 
liability assumed by the insurer. In no event 


can it be entitled to more than such cost.” 
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@ There are individual units of the 
CCH INSURANCE LAW REPORTS for 
the insurance spheres of widest in- 
ferests. 


Each selective unit covers the new de- 
cisions from all higher jurisdictions in 
its own particular province. 


For selective reporting of new insur- 
ance cases, to get the latest decision 
first, depend upon this different, fast, 
authoritative reporter. 
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